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THE MUNICIPAL COURT OF BOSTON. 


Tue transactions, controversies and crimes 
of mankind are as numerous and diversified 
as their faces, habits, passions and moral 
characters. It is 9 nation’s duty to provide 
public institutions and modes of procedure 
adapted to obtain and secure rights, redress 
and prevent wrongs, and terminate litigations. 
All civilized communities have establishe? 
judicial courts, “ Meminerunt legum condi- 
tores, tllas ad prorimam hane finem accommo- 
dare; scelera videlicet arcenda, refrenundaque 
vilia ac morum pravitatem: wut justilia et vir- 
tus omnes societatis ordines perradant.” — In 
large states the judicial power is necessarily 
distributed among seveial distinct.tribunals. 


In Massachusetts, soon after the adoption of | 
its constitution of government, there were 
| capital. 


provided by statute laws for the use and 


benefi of the citizens, Courts of Justices of | 


THE LAW REPORTER. 
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the Peace, which had civil and criminal ja- | 


risdiction; (Statute of 1783, chapters 42 and 
51.) Courts of Sessions, principaily of limi- 
ted criminal jurisdiction; (1782, Ch. 14) ; 
Courts of Common Pleas, for civil actions 
oniv + (4782, Ch. 11); and the Supreme Judi- 
cial Court, which had original criminal juris- 
diction of crimes of magnitude, and was an 
appellate court, receiving appeals in civil and 
criminal cases, and was the court of the last 
resort, (1782, Ch. 9.) Inthe progress of time 


sitting but once in 


{[No. 8 


three months, a more 
speedy jail-delivery was necessirv to relieve 
the public from the increasing expense of 
supporting prisoners awaiting their trials. In 
that civil year, (1799, Ch. 81,) the Municipal 
Court was established. The preamble of the 
statute sets forth, “Whereas from the pecu- 
liar situation and circums'ances of the town 
of Boston, as a metropolis and great seaport, 
the usual mode of enforcing the laws and 
administering justice in criminal cases is 
attended with grent delays and burthensome 
expenses,” therefore, &c. ‘The jurisdiction 
of the court was originally much limited ; 
but by several subsequent statutes, and es- 
pecially that of 1812, Ch. 133, it was much 
enlarged, and made to extend, concurrently 
with the Supreme Court’s jurisdiction, to all 
criminal cases in the county of Suffolk, not 
Appeals to the Supreme Court 
were at first allowed generaily, afterwards 
were limited, and recently by statute of 1839, 
Ch. 161, were abolished, except on questions 
of law, to be carried up by exceptions filed 
of record. Besides the jurisdiction of crimes, 


eases of lunatics proper to be sent to the 


and experience, the powers and duties of | 


these several courts were varied, and there 
have been many important changes. ‘The 
judicial system at first adopted, satisfied the 
people generally, and in times and districts 
when and where it did not work well, the 
legislature made local and beneficial altera- 
tions. Thus in 1799 it was found.that the 
public convenience and economy required a 


new criminal court for the large commercial | 


town of Boston, which had passed a vote to 
that effect in a town meeting in 1797. The 
cumbrous Court of Quarter Sessions, com- 
posed of all the practising justices of the 





Worcester State Asylum, and cases of addi- 
tional sentences to be imposed on convicts 
(second and third comers) in the state prison 
at Charlestown, convicted in the several 
courts in all part® of the Commonwealth, were 
added to the duties of the Municipal Court, 
The judge of this.court also is made one of 
the Inspectors of Vnisogs, &e, and one of 
the Board of Aceounts, (Revised Statutes, 
pages 164 and 784.) From a small begin- 
ning, therefore, the Municipal Court has be- 
come a court of extensive jurisdiction, busi- 
ness and importance, in a district containing 
now about one hundred thousand persons ; 
and the magnitude of its annual labors may 
be seen in an abstract of its doings for a 
year ending on the 31st day of October, 1839, 
at the close of this article. That period is 
selected, that the reader may compare this 
abstract with the Attorney General’s annual 


peace in the county of Suffolk, and they | Reports of previous years, also ending with 


were many, gave but little satisfaction, and, ! October. 


29 


It should also be observed that 
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FE 
the grand juries are directed to present their | Quincy Adams delivered an eloqnent tribus, 
. * t 


indictments in all cases, not capital, in the 
County of Suffolk to the Municipal Court, 
for the relief of the Supreme Court, which 
has been, and stil] is, overburthened with 
business, and especially since it has been 
required to exercise equity jurisdiction and 
eit asa court of chancery. 

The first judge of “the Municipal Court of 
the town of Boston” was Groner Ricuarps 
Minor, Esq. who at the time of his appoint- 
mant, was Chief Justice of the Court of Com- 
mon Pleas, and Judge of Probate for the 
county of Suffolk. In 1500 he resigned the 
Chief-Justiceship,’ and accepted a commis- 
sion as judge of the Municipal Court, and 
he presided therein and in the Probate Court 
until his much lamentegl death in Is02,* 
Judge Minot was clerk of the House of Rep- 
resentatives for ten years—-1782 to 1792— 
delivered the fifth of Muarch-Massacre-Ora- | 
tion in Boston, in 17°2—was distinguished 
for his masterly public Eulogy on Washing- 
ton, and as the historian of Massachusetts, 
and especially for his history of the Shays’ 
Insurrection, the classical excellence of whieh 
procured him the name of the American Sal- 
lust ;—and was universally esteemed as a 
polished gentleman, a sound lawyer and 
practical christian, “aman of acknowledged 
capacity, and a favorite of the people.” John 


A 





1Sararsasuus Bounnr, Esq. succeeded as Chief 
Justice of the Common Pleas in S00, and Wit- 
tiam Wertmone, Esq in 1306. By statute of Is1i, 
ch. 33, the old Court of Common Pleas was abol- 
ished, and a new court, called the Circuit: ¢ ourt 
of Common Pleas was established, whereof Sam- 
vet Dasa, Esq. was appointed chief justice, and 
the former Chief Justice Wermore accepted a 
commission as an associate judge thereof. "The 
Court of Common Pieas was new modelled again 
for Suffolk county in 1314, and the Boston Court | 
of Common Pleas was established. (statute of 
1813, ch. 173.) Hannison Gray Oris, Esq. was 
the Judge of the Boston Court of Common Pleas, 
first appointed, and presided therein until April, 
Isis, when Wittiam Prescorr, Esq. succeeded | 
him, but resigned in 1819, and he was succeeded 
by Arremas Warp, Esq. who upon the Boston | 
Court of Common Pleas being abolished was ap- 
pointed chief justice of the new Cireuit Court of 
Common Pleas established by statute of 120, ch. 
7). He resigned in 1839, and was succeeded by 
Joun M. Wittams, Esq. now in office. ‘ 


‘ He was sneceeded in the Probate Court, as 
well as inthe Municipal Court, by Thomas Dawes, 
t'sq. who has been succeeded as Judge of Probate, 
first by John Heard, Esq. and afterwards by Wil- 
lard Phillips, Esq. the present incumbent. 


(to his memory in the subsequent annual ad. 


dress before the Massachusetts Charitab 
Fire Society, of which Judge Minot had bee, 


| President. 


In 1802, the Hon. Taomas Dawes re. ; 
siyyned the office of a Judge of the Supre 
Judicial Court, and aceepted cotemporancous. 
ly the vacant offices of Judge of Probate an 
Judge of the Municipal Court. He presided 


- 


in the Jatter court just twenty years,’ and in 
the Probate Court a few years lenger. He 


was distinguished as a belles-lettres scho!ny, + 
anda poet as well as a lawyer: but, lie 


Judge Blackstone, bade an early farewell : 
his muse, In his valedictory address to the 
grand jury, entered o: record in Jair 
Term, 1822, he spoke of himself and of ti 


Municipal Court as follews, afier an elega 


preface :— 

« Prior to 1800, there had been no instane 
in Massachusetts, of trials by a single judg 
assisted by jnrors. Some of our sister stat 
had adopted with eminent advantage, the Eu- 
glish plan of jurisprudence, of having a sii- 
gle judge to perform the duties of a court, 
subject to the revision of a greater number, 
Massachusetts, attached to her ancient |i! 
its, had been averse te such a system ; 


es 


considering that what was suilicient in le: 
infancy, had become inadequate as her pop- 
ulation Lad multiplied. To ascertain t! 

public sentiment, whether such a system was 
proper for this Commonwealth, her legisls- 
tors were induced by the justices of th 

then Supreme Judicial Court, to try the ex- 
periment, and to create a Municipal Court of 
one judge in this county, for the trial of on!) 
such offences as had betore been cognizal 

by the numerous Justices of Sessions.” 


statins cece Riis: tench abas ese >) 





' In these reminiscences the following instance: ; 
of official longevity are worthy of remark, viz, tho! 
Judge Dawes was Judge of the Municipal Cour 


20 years--1802 to Is2v—Judge Wak» of |! t 
Common Pleas 20 years—I519 to 1830 —Iles 





Janes T, Austin, County Attorney more than 2 


years—1<07 to 1809 and from 1511 to LS2, and | 
may be added that Hox. Isaac Parken was 

Judge of the Supreme Court 24 years—I>( t 
1830, of which period he was Chief Justice 1! 
years—1814 to 1830. If riginta annorum (ucu 
brationes confer the meed of excellence in any de- 
yartment of human learning, it may be said th: 
Time. in the circles of his eventful flight, n 
touching with his scythe the tenure of their oth 
ces, lent his willing aid to their acquirements an: 
fame. 
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He then pronounced a passing paneyyric 
npon his predecessor, Judge Minov, and pro- 
ceeded to say— 

« About five vears after the establisliment 


of the Municipal Court, no complaint having 


been expressed to the legislature of any in- 
convenience arising from the jurisdiction of 


asingle judge, they modified the Supreine 
Judicial Court into the present form, so that 
five judges might be sitting in five different 
counties at the same time, their respective 


doings being subject to a revision of the | 


whole bench, The principal benefit expected 
fromthe Municipal Court was, that the higher 
tribunal should be 
burdens, and that more time should be 


relieved from numerous 
lowed them for the determination of civil 
causes, such as relate to titles of estates end 
commercial questions of magnitude, which 
increased with the property and popul: 
Accordingly the 


Haha 
tion of the commonwealth. 
legisiature by their very brief Act of 27th 
February, 1813, extended the jurisdiction of 
the Municipal Court to all cases not affecting 
life, saving to the convicted their right of 
appeal. ‘The Act was penned by the cele- 
brated Turopuitus Parsons, aud an at- 
tested copy was sent to me as | was sitting 
in this court, without having before heard 
that suchan Act had been in contemplation.” 
At the close, he said, “] part in amity with 
every gentleman of the bar. It cannot be 
supposed that we have always thought alike 
on every subject of discussion ; and, in a se- 
ries of years, there may have been some- 
thes too sudden a remark from the judge, as 
the advocate ; but I believe no 
misunderstendings of the kind have remained 
long enough in our memories to require apo- 


ine 
logies. 


well as froin 


inthe answer of the grand jur., also on 
record, after some merited eulogium on him, 
and observing, that “ Happy is the man who 
liad made it his care to burnish the armor of 
innocence, and protect it;—to rend the veil | 
of guilt and punish it;—and who in the eve- 
ning of life could enjoy the consoling reflec- 
tion that, while doing his duty on the one 
hand, he has not overdone it on the other, 
inasinuch as his judgments have been tem- 
pered with merey, and that these consola- 
tions, respected sir, are yours,”— they con- 
clude with the following prayer: “We reci- 
procate your obliging expressions, and add | 
var fervent supplicatione, that whenever the | 
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ee 


last summons shall order you to the Great 


Court of all, you may then receive the Ver- 
dict which is reserved only for the faithful.” 

Upon the resignation of Judge Dawes, the 
lion. Jostan Quincey was appointed Judge 
of the Municipa! Court, and he held the office 
from January, 1822, to lis resignation in 
May, 1223, since which time he has been 
successively Mayor of Boston, and President 
of Harvard College, over which literary in- 
stitution he still presides with his character- 


istic talentand energy. By statute of 1822, 
ch. 13, the title of this court was changed 
to “The Municipal Court of the City of 


Boston,” an alteration made necessary by the 

town’s being incorporated as a city. 
On the Mth of May, 1823, the Hon. Pever 
numissioned 


OXxeNenipGe ‘HACHE®, Was Cc 
ju re of the court, and still presids s therein. 
the duties and labors of the office have been far 
more numero and since Judge 


Tuacuer has been on the bench than before, 


1 
Aratuous 


arising fromthe increased population of the city 
—the influx of forcign peupers—the arrival of 
rangs of talented English rogues, expert in 
perpetrating crimes on a great scale, and 
skilled in all the arts of eseape—the add:- 

the legislature on 
the court,—and lastly, and not the least, by 


tional tasks imposed by 


‘Judge Dawes was an agreeable frrend and 
companion, and had the reputation of being witty, 
whenever he chose to be ficetious., In person he 
was undersized, but he never permitted that fact 
to be alluded to, without a smart repartee. When 
it was first known that he was appoimted a judge 
of the Supreme Court, Judge 8. who did not like 
the appointment, said disparagingly of him, “ / 
could put him into my pocket.” Upon being toid 
of this, Judge Dawes promptly replied, “ If he did 
pocket me, he would have more law in his pocket 
than he ever had in his Acad On another ocen- 
sion, standing among five other guests in a drawing 
room just before dinner was announced, all of 
whom were tall and stout, (Gen. W., Col. R., the 


| Centinel Major, &e.,) one of them jocosely asked 


him how he fe/t, being so small and surrounded :s 


{he was by so many large men, to whom he ir- 
| stantly answered—* Like a silver six-penny-plece 


among five copper cents, much less im size than 
any one, but of more intrinsic value than all of 
them together.’ Alluding to the ordinary bus - 
ness in the Municipal Court before its jurisdiction 


| was enlarged, he said, the most common question 


then tried there was, “ which negro struck first.’ 
Many traditions of his sparkling wit might be re- 
corded here, if this was the place to insert them 


| Often the archness and epigrammatic point of his 


repartees became more anusing and effective from 
the vceasional lisp in his speech, which he could 
not alwavs avoid 
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228 The Municipal 
tue taking away the right of appeals. 
‘here have been also more difficult and ex: 
citing questions presented for his decision 
than arose in the time of his predecessors ; 
and the various alterations in principle and 
practice introduced by the Revised Statutes 
—the frequent appearance now of the most 
talented members of the Suffolk bar in all the 
important trials before this court,—and the 
bold, reforming, innovating, foundation-stir- 
ring spirit of the age, have multiplied new 
and nice points, and removed some of the 
ancient landmarks of the criminal law. 








Judge Tuacuer is an elegant writer, as wel) | 


as an able, discriminating, and experienced 


judge ; and his charges to grand juries, se- | 


veral of which have been printed at their 
request, if collected and published in a vo- 
lume, would extend his well earnt faine as a 


sound lawyer, deeply read in the learning of 


jurisprudence, and spread abroad a valuable 
collection of juridical and political wisdom. 


Judge Minot was appointed by Lt. Gov. | 


Gill,' Judge Dawes by Gov. Strong, Judge 
Quincy by Gov. Brooks, and Judge Tnacuer 
also by Gov. Brooks. 

The salary of the judge of the Municipal 


Court was at first paid wholly by the town of | 


Boston, originally 500 dollars, and afterwards 
750 dollars. 


soon followed by that of 1813, ch. 177, by 
which the like sum was added to his salary 
fro: the state treasury. 
the great increase of the business of the 
court within the last ten years, 500 dollars 
were also added by the statute of 1834, ch. 
180. Of the 2000 dollars per annum now 
paid, 750 still come from the city treasury, 
and 1250 from the treasurer of the common- 
wealth. 

The Prosecuting Attorney in the Munici- 
pal Court was at first annually elected by 





‘We believe Judge Minxor’s commission was 
signed by Col. Dawes, President, and the other 
Members of the Council, there being at that junc- 
ture a remarkable executive interregnum, the 
death ef Lt. Gov. Gill after Gov. Sumner, and in 
the same political year, leaving the state without 
wither Governor or Lt. Governor. Judge Mixot 
was nominated by Lt. Gov. Gill, but the Lt. Gov. 
died before the nomination could be confirmed, 
and the Governor elect, Caleb Strong, could not 
be inaugurated until the Legislature notified him 
officially of his election. 


The statute of 1812, ch. 133, | 
enlarging the jurisdiction of the court, was | 


In consequence of 


Court of Boston. 





the town of Boston, and was called the Town 
Advocate (Statute of 1799, ch. 81). 
The late Hon. Joun Puiuures, the first in- 
cumbent, was annually chosen from 1800 to 
| 1806 when he declined a re-election. (No 
| meritorious and popular was this gentleman, 
that he was afterwards a Judge of the Court 
of Common Pleas, first Mayor of Boston, a 
Senator from the connty of Suffolk for nine- 
teen years, and President of the Senate ten 
years, 1813 to 1823, when he died.) 

Perer ©. Tuacuer, Esq. was the second 
Town Advocate ; and was elected in March, 
1807, but in November of that year was su- 
| perseded by the new County .Mttorney, Jas. 
T. Austin, Esq., appointed by Governor Sul- 
livan under the then recent statute of 1807, 
, ch. 18, which was repealed by statute of 
1809, ch. 32, when Mr Tuacuer was again 
elected ‘Town Advocate and filled that office 
until 1811, at which time he declined being 
a candidate, and Wintuiam Minot, Esq., was 
elected, and discharged the duties until Sep- 
tember, about six months, when, under the 
statute of 1811, ch. 10, reviving the repealed 
statute of 1807, ch. 18, Mr Austin was re- 
/ appointed as County .Itterney, by Governor 
Gerry; and from that time Mr Autsivy con- 
tinued to discharge the duties of prosecuting 
attorney in the Municipal Court, upwards of 
twenty years, until July, 1832, when he was 
_ promoted to the office of Attorney General, 
| in which station he still is eminent. 
| In 1832, Samvet D. Parker, Esq. was 
appointed by Governor Lincoln “ Attorney of 
| the Commonwealth in the County of Suffolk,” 
and has ever since been the prosecuting ofli- 
cer in the Municipal Court. 

The salary of the Town Advocate origi- 
nally was 200 dollars, (see ‘iown Records, 
vol. 9, page 154); the County Attorney was 
paid by fees prior to 1821, and rumor says, 
that in some of the later years they exceeded 
three thousand dollars per annum. The sta- 
tute of 1821, ch. 104, gave a salary of 1000 
dollars instead of fees, and that of 1823, ch. 
63, raised it to 1200 dollars, at which sum it 
continued until 1834, when, on petition of 
Mr Parken, it was raised to 1800 dollars. 


The Clerks of the Municipal Court were, 


From 1500 to 1806, Joun Hearn, Jr. Esq, ap- 
pointed by Judge Miyor. 


From 1806 to 1816, Eowarp Jacxsoy, Esq. ap- 
pointed by Judge Da wes. 
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From 1916 to 1830, Josren Hl. Parner, Esq. ap 
pointed also by Judge Dawes. 
And from 1830 to the present time, Thomas 
Watery Puttiipes, Esq., appointed by Judge | 
THacHeRr. 


We now place before the reader some par- 
ticulars, collected from the annual exhibit 
made for the Atiorney General's 
from which an estimate may be made of the 
business of the court fur one year, ending 
Sist of October, 1839. 


The court was in session 131 working days, and 
some evenings. 

The grand jury were in session 3t) days. 

The grand jury investigated 304 cases; they pre- 
sented 332 indictments; aad returned **} 
Bills, in 62 cases. 


nesses. 


Leport, 


The trial juries sat 69 days, and were several | 


times out all night. 
dicts, and disagreed 15 times. 
lol were ** Guilty,” and 29 * Not Guilty.” 

There were entered of record by the prisoners 
142 pleas of guilty, and 219 pleas of not guilty 

There were examined tor the Government 745 
witnesses in court at the trials, and about the 
same number for the defendants. 

There were 15 informations for additional sen- 
tences. 

There were 23 appeals from the Poliee Court. 

There were 21 persons who forfeited their bonds, 
and iV persons indicted who escaped trom being 
arrested. 

The amount of fines imposed by the court was al- 
together 2003 dollars. 

There wete persons sentenced to the state prison, 


‘bhey agreed on 130 ver- 


the aggregate of all whose sentences was 112 


years and 3 months; and persons seut to the 
house of correction, whose sentences collec- 
tively amounted to 115 years. 

There were persons imprisoned by sentence in the 
common jail, altogether, tor 2 years, 5 montlis, 


and 10 days; and six boys were sent to the | 


house of reformation for juvenile otlenders. 
There were 7 aliens admitted to become citizens. 
The recording of the “parang. of the Court for the 
year cover 1131 folio pages of the Record-book. 
As to the sentences of all kinds, it may be remark- 
ed, that altogether they average LESS THAN ONt 
QUARTER PART of the quantum of punisiiment 


which might have been decreed by the letter of 
the iaw, if the Judge in exercising his discretion | 


had inclined to the utmost severity 


Tn conclusion, we may add our belief, that 
the great mass of important business of this 
court is promptly, economically, and fairly 
done, with a just regard to the rights of the 
prisoners as well as to the interest and wel- 
fare of the public. No human tribunal! can 
ain at higher praise than is expressed in the 


beautiful and graphic language of David, | 


King of Israel, “merc¥ aND TRUTH HAVE 
MET TOGETHER.” 


American Cases. 


20 
‘They examined 957 wit- | 


Of their verdicts | 
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AMERICAN CASES. 


ME COURT. 


TLVANIA, SEPTEMBER TERM, 1539. 


SUPRE 
1 PENN: 
Schroyer v. Lameh. 

A postmaster, though answerable for want of at- 
tention to the official conduct of his subordinates, 
is not responsible for their secret delinquencies ; 
and an action, therefore, lies not against him for 
the purloining of a letter by a sworn assistant 
appointed and retained by him im good faith. 


Tue plaintit® bronglit an action on the 
the district court of Alleghany 
county, arninst the defendant as postmaster 
of the 
letter containing G50 dollars in’ bank-notes, 


case, in 





office in Pittsburg, for the loss of a 


put into the office by his agent at Shanes- 
hin at New 
The declaration con- 


' 
ana 


ville, Odie, directed to 
Berlin, Pennsylvania 
that the letter was mailed 
at the office in Shanesville, and received for 


distribution at the office in Pittsburg by the 


tuined averments 


regular course of the mail; and that it was 
the duty of the defendant to have caused it 
to be mailed again for the distributing office 
in Chambersburg: “ Nevertheless the said 
David T.yneh did not so as aforesaid, ther or 
there as last aforesaid nor ever afterwards, re- 
put up, re-muail, and deliver to be carried as 
aforesaid, the said packet consisting of the 
letter and 


said the notes enclosed, so as 
aforesaid the property ef the said Christian 
| Schreyer; but on the theree', 


wholly neglected and refused sv to do: by 


contrary 
| reason whereof, &c.” Nothing appeared in 
the evidence to rebut the presumption that 
| the letter had reached the office in Pittsburg ; 
| and it was pretty cleir that it had been pur 

loined by an assistant, there, subsequently 
| discharged for embezzling the post offic 

funds. Instead of negligence by the deten- 
| dant, the proof was of diligence and proper 
_attention to the cuties of the subordinates, 
though it was proved that this particular de- 
linquent had previously been guilty of open- 
ing a-.letter directed to a pensioner—a fact 
that had been concealed from the defendant's 
knowledge. It was proved, also, that assist- 
ants are paid by the department; that they 
take the oath prescribed by the act of con- 
gress ; and that their names are registered in 
the general post office in Washington. Un- 
der a direction that if the defendant had dis- 
| charged his own peculiar duties as the head 
| of the office, there could not be a recovery 
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iandens him, ow the pleadings, for the 
couduct of the jury found for 
hin, and the plaintiff excepted. 


his assistant, 
The point was argued here on a writ of | 
error, by Knor and Foster for the plaintiff; 
who cited | L. Raym. 640, Cowp. 7505 1 | 
Johns. 596, 7 Cox 242, Story on Baile n. 02 
and by MW’Canlless and Vanemridge for t 
who cited | Bell’s Law of ies. 

154, Agency 227, 
Story on Bb. Jol, 2 Kent GLO, and 2 a 
pea 


~ 
oie. . 


he 
defendan' : 


land 408, 2 Wils. Bailey on 


ee 


iKenNnevY J. delivered the opinion of 

as follows : 

“ht, not 
against 


the 


court. in substance 


This action is broug against the 


postmaster general, bur one of 


deputies who had no concern with the trans- | 
the inail. His 


carrier 


portation of position is not 
that of 
for everything but irresistible but 
rather that of a wharfinger or warehouseiman, 
who is answerable only for ordinary negli- 


not for accidents 


# Common 


accident 


gence, and consequently 
happening without his 
07, Story on B. 289, 203; 


(1 Peake N. C. 


default. Jones on 
Cailiff v. 
$14.) Fenueune v. 


Jail. 
Danvers 


Small (1 Esp. N. P. C.315,) Roberts v. Tur. 
ner (12 Johns. 232,) Platt v. Hibbard (7 
Cowan 497, 2 Wend. 530.) The case of 


Mersey Navigation 
bel). shows 


Garsidev. The Trent and 


Company (4 Te i. 


very erphaticaliy. 


the distiuction 
the warehouse: 
ceives transportation and has but 
to deliver them. In Itke manner. a postmas- 
ter receives letters; and be can be made lia- 
ble only for of 
which consists of inattention to his duties in | 


nan re- 


coods for 


| 


want ordinary diligence, , 


persoa, or by his assistant where he has any, | 
or in the want of that care which a man of 


common prudence would take of his own | 


affairs. For a loss from that, he would be | 
omuaniie. though it were produced imme- 
diately by accident or irresistible force. 


Ike, 152; Rowning v. Goodchild, 
and Stock v. Hurris there cited, 
2 Kent 610, Story on 8. 302. Beyond that, | 
his responsibility does not extend. Were | 
his assistants strictly his servants, le would | 
indeed be answerable for,these negligences ; 
but they are not so either in a legal or a po- | 
pular sense. Though named by hii, ssgor 

| 


Jones on B. 
3 Wils. 443, 


anpointnent is subject to the confirmation of 
the postmaster general; and in Lane v, Cot- 
ion (1 L. Raym. 646), and Whitfield v. Le 


American Cases. 


mis- | 


his | 


bound to answer | 


| ciently 


| tionaries are not responsible for their official! 
' subordinates, 


} 
gone. 


Resin (Cowp. 765), the latter was }jo),! 
| not to be able for the 

| They take an oath 

congress, are paid by the government, hold «1 
iu i willof the de part nent, 2 

5, Sta 
ediate 
pu ty to the postn 


of these decisions 1s the pub 


C Fathi 


acts of his deputies 
prescribed by an act 


nd being sub » od 
iter 
superioy, than does 2 


| pub blic offieers lin no vreatersubseryj 


to their ian 
‘The ground : 


lic nature of th 


' : » . 
| establishmen. created, as it is, for purposes of 


iaster general. 


} revenue and police, and the public nature of 
| the duties which precludes the implication of 

a contract by any one against any negligeice 
| but his own. A postmaster is not bound op 
all occasions to be present in person, "Phe 
iitted attention would be great; 
| than could be borne, A reasonable applic 


Inbor of unrey 


tion of his time to pane nal supe intendence 
is required of 
want of it, he would be answerable—eor- 
tainly he would be so, for such inattention as 


doubtless P him; and for! 


omght invite spoliation by those employed 


In the case before us the count is for the ne- 
elizence of the defendant himself in matt s 
stiperintendence, and the jude 
charged in accordance with Dunlap v Mun- 
thou¢h it decided ino 
more than that the pleadings must be 
up to meet the special circumstances of the 

was The 
point before us however lies deeper; ani, 
new in this country, it suiii- 
appears, on principle and authority, 
thata postmaster is not liable, generally speas 
ing, for the acts of his assistants. 


of veneral 
roe (¢ Ca, 269) which, 
tnade 
sufficient for the occasion. 


case, 


though it is 





Grpson C. J. added: 


As it would be preposterous to supposi 
that an organ of the government can stanc 
in relation to his office as a common carrier, 
the question is whether the defendant’s assis- 
tant was his servant; for, as public fune- 


if he was the servant of th 
remaining ground of the action is 
What is there in the case to make 
him less than an officer? He was employed 
by the defendant; buttodo what? Not the 
defendant's private business, but a part of lis 
official duty which could nat be done by his 
own hands, and which the ordinances of the 
department authorized him to do by the 
hands of another. That the privity which 
springs from appointment to office consti- 
tutes the relation of master and 


public, the 





servant 
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between the immediate parties, is a principle 
on which no government has been, or can be, 
The wan ‘s the servant of the 
The post oftice is a de- 


constructed, 
hand that pays him. 
partment of the government: and the princi- 
nle would be as applicable to the head of it, 
as it would be to the head of a branch of it: 
vet, though urged by counsel, it 
carded in Lane vw Cotton and Whitfield v, 
Lord Le Despencer—authorities which have 
long settled the question in Ergland, and 


yas disre- 


which cught, in equal circumstances, to set- 
What is the conditicn of a post- 
master’s assistant as described in the latter of 
the 
said Lord Mansfield, 
One 
aken 


Anotler strong euard 


tle it here. 


them? “The superior has nppomtment 
of the inferior officers,” 
“but they give securily to the crown. 

requisite is, that they shall take the oath t 
by all publie officers. 

is, that they are made 
nalties ; and this is carried so far that what, 


subject to heavy pe- 


in the ease of a common carrier or any other 
person, would be only a breach of trust, is, in 
them, declared to be a capital felony.” 
inconsiderable the diilerence here! 

instance the action was against the postmas- 
ter general, and in this it is against a post- 


llow 


In that 


master, his subordinate, who stands, however, 


in relation to the nomination of his own sub- 


ordinates, as does the postmaster general in 
England. The principle of that case, there- 


fore, is so far applicable to this, that if the 
assistants are public officers there, despite the 
nature of their tenure, they must be deemed 
so here. But nomination by the subordin-te 
postmaster is in fact subject to the approba- 
tion and consent of his superior, who by 
virtue of his power of general superinten- 


dence, requires the name, age, and length of 


service, to be reported to him; and who, be- 
ing in effect the depository of the appointing 
power, might, if he pleased, nominate in the 
Would his nominee be the 
Again: in the 
passage quoted, the assistants, like other pub- 
lic officers attached to the department, takes 
the oath prescribed by the act of congress ; 
and, though none but the letter carriers give 
security, they would be bound to give it did 
the postmaster general demand it. Lis dis- 
cretionary power in relation to this, and 
every other matter of adininiStration, is al- 
most unbounded. 
in England, out of the funds of the depart- 
ment; and though their delinquencies are 


first instance. 


postinaster’s servant? us 


American Cases. 


Finally, they are paid, as | 


on 
~~) 


not declared to be capital felomes, tiey are 
severely punishable by the statute of 1825, 
as misdeneanors, Thus every essential cir- 
cumstance or qualification which is found in 
connexion the 
there, is also found in connexion with it here ; 


with appointment of them 


and the same policy which is opposed to an 
action against the postmaster general, ts op- 


posed also to an action against his substitute, 


But in addition to these indices of ofiieial 
character, we have a still more sienificant 


provision in the statute of 1836; « That as- 


. ‘ , ' ’ 4 
Sisi postmasters and clerks recuiarly Chie 


int 


ployed and engeged in post eiflices, shail be 
ou 


exeinpt from roiiitia duties and serving 


juries, and from every fine or penalty for 


Now, to 


Py 


ne- 


elect thereof” suv nothine of the 
: ‘ 
words ‘assistant postimasters, whieh ot 


themselves import official character, it would 
be diicuit to find a constitutional cround on 
which the federal coveryment might step be- 
twixt a private servant and fis duties te the 
government of his state, 


on the 


It is only for tts 
: . a 

officer, and eround of a confiiet of 
service that it can ele im his exemption ; and 
such couflict where the ser- 
of the 


: ; ; 
due, not to the elannant, but to the 


there can be no 


vice which lies at the root Claim, is 
person al 
its officer with whose servant it can have no 
legitimate concein. On any other ground, 
the statute would le capricious, unconstitu- 
Indeed the 


the very act which would 


tional and void. servant would 


cease to be so by 
establish a particular relation betwixt him 


and the government. Congress has asserted 
for postmasters’ assistants, the attribute of 
| 


official character; and how can we say they 


For torts committed by them, 
heen unfaithful, 
their principal would doubtless be liable; 


have it not ? 
having previously found 
not, liowever, upon the relation of master and 
servant, but upon the principle which tmapli- 
cates the keeper in mischief done by a vi- 
cious animal. 

But had the delinquent been the defen- 
dant’s servant in the strictest sense, I am not 
satistied that the action could been 
maintained under any form of pleading. It 
was a part of the plaintiff's case, that his let- 
ter had been purloined—a_ point towards 
which he directed the whole foree of his evi- 
dence—and it is an indisputable principle 
that a master, though liable for his servant's 
negligences, is not liable for his wilful wrongs. 
For the position that it is applicable to a case 


have 
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like the present, we have the 
Lord Holt in Jones ». Hart (2 Salk. 441) who 
states it, 
the foundation of the judgment of Lane v. 
Colton, in which it was held, as he says, 
“that case lay against the postmaster, and 
not against the servant unless he stole them 
(the bills), for then he was a wrong-doer.” 
Now whatever may be thought of his accu- 
racy as to the actual! ground of the decision, 
there can be no donbt of his acenracy 
in regard to the distinctions ef the com- 
mon law, for which he certainly was a grest 
authority. His error in Lane v. Cotton was, 
not in his principle, but tn his view of the 
case to which he applied it. That so sharp 
an eye had not perceived a difference be- 
twixt a postinaster’s cilicial assistant and his 





though tnaccurate ly, to have been 


private servant, is attributable to the novelty 
the time, 
and the little progress that was made on the 
investigation of its structure. On a nearer 


of the post office establishment at 


approach to it, he would probably have con. 
curred with his brethren, that such an action 
can not be supported. 

Judgment affirmed. 


——————— 
SUPREME JUDICIAL COURT. 
PORTLAND, MAIN#, APRIL TERM, 1835, 


Thaxter v. — and another. 

On the 28th of April, 1535, B. gave to T. a bond 
to convey certain land on or Defure the last day 
of June then next, the letter to pay the sum of 
$4,25 per acre, By a writing of the same date, 
B. agreed to extend the time, and at the same 
price, from the last day of June until the first 
day of October, on cond:tion that the plaintiff 
within sixty days e xplore “ithe tract and was un- 
able to effect asale. Tn May, 1855, ‘T. entered 
into an agreement with IT. by whic! h. if the latter 
wenton and e xplore ad the land and eilected a 
sale,he was to receive halfthe excess whic h might 
be obtained over $4 25, the price to be paid to B. 
Before the expiration of the sixty days, the land 
not having been sold, ‘Vo demanded an extension 


of his bond, of B. 
D 


to T., obtained a bond from DB, to convey the | 
att) per ac re,and gave B. abond , 


Jand to him at 


of indemnity against ‘T. He then sold the land 


for 35 per acre, and a deed was given by B on) 


the ld4th of September, 1835. Ina bill in equity 
by T, against B. and L., it was held :— 


1. That B., by his bond of April 28th, was a trus- | 
tee to hold the land until the first of October, at 
84,25 per acre, for the benefit of T. 


That the bond from B. to I., executed before 
October Ist. was a fraud on T. 


American Cases. 


authority of 


Meanwhile [., unbeknown | 


That the | onl having ramen sold for $5 per acr e, 
ot was entitled to one half of the difference by. 


tween that sum, and $4,25 per acre. 
1, That B. should pay this sum to T. 


» That the court would not settle the matter by 
tween B. and I. 


6 ‘That as B. had conveyed the land before Orty. 


ber ist, it was not necessary for T. to make . 


tender on that day. 


Birt in Egnity. The bill alleged tha: 
John Bradley being seized and possessed 
a cortain township of land, No. 1, Oth range, 
on the west branch of Penobscot river, by his 
memorandum and agreement in writing dated 
the 2eth of April, “agreed with the plaintii 
Joseph Thaxter, to sel] and convey to | 
the setvnaieley which Bradley bought of R 
ard Bartlett and Amos M. Roberts in Dee, 

&32, containing 22,104 acres, water 
cluded, from which is reserved 3 lots of 3: 
acres each, to be laid out for public uses 
Also, reserving the right to hold, occupy an! 
maintain a boom toward the head of the Jak 
Tor securing timber, and receive toll on th 
same. Also reserving the right to erect and 
oceupy a building er buildings necessary for 
the accommodation of those who may repair 
or tend said boom, and reserving the righit 
to eut and use any timber hereafter, by the 
owners of said boom, or their agents neces- 
sary for the boom and buildings, paying a 
reasonable price for the timber so cut or 
used, ‘Thaxter to notify Bradley of his in- 
tention to purchase the tract by the last day 
of June then next and to produce one filth 
part cash and satisfactory security to said 
Bradley forthe residue of the purchase paya- 
ble in equal sums in one, two, and thre: 
years, with interest annually, the price to be 
24,2 20 per acre. 

“Now if the said Thexter notify sai 
Bradley, and produce the money and secu- 
rity as aforesaid for tne said township, 
hereby agree to gise him or his assign 
sane. Portland, Apri 

Joun Bravery.” 


warranty deed of the 
25th 1855. 

And at the same time, by another agree- 
ment in writing of the same date, the time 
for the purch»se was further extended from 
the last day of June till the It day of Oct. 
then next, and if ‘Ihaxter within 60 days 
explored the township, Bradley would pay hait 


‘the sum Thaxter paid toward the expense of 


exploring the same in case he did not sell it: 
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and he further agreed that if ‘Thaxter failed | 
to sell it in 60 days, to extend the time till 
October Ist then next if necessary, at the 
price named in the instrument reckoning in- 
terest on it; and the plaintiff having received 


those instruments, on the IIth of May, en- | 


tered into a bargain in writing with James 
Irish and agreed to give him one half of al] 
the net profits arising from the sale of said 
township over the price of 4.25 
before stated, to be paid to Bradley, on con- 
dition that 
the tract, and aid in effecting a sale, having 


per acre as 


Irish should co on and explore 


reference to those obligations of Bradley to 
the plaintiff ; he, Irish, in consideration of 
the premises, not to charge the plaintiff for 
exploring'and selling, to which Irish avreed, 
and did explore if, and did aid and assist the 
plaintiff in effecting a sale of it, and from 
time to time rendered to the plaintiff an 
And on or about 


June 25th, the GO days having nearly ex- 


account of his doings. 
pired, and there being no sale or prospect of 
it before the last day of June or before the 
the GO days, the plaintiff gave 
Bradley notice in writing, that it had become 


lapse of 


necessary for him, in order to sell, to claim 
the extension to the Ist day of October, to 
which Irish was knowing and assenting, and 
having availed themselves of the extension, 
Irish 
efiecting a sale according to the terms of 
agreement between Irish and the plaintiff, 
and from time to time rendered 
writing of his doings, and Lrish after the last 


went on to explore and to aid in 


account in 


day of June and prior to the last day of Oc- 
tober, contracted by himself or through the 
agency of one Smith and Marsh, to sell the 
township as well for the benefit of himself 
as of the plaintiff, under and by virtue of 
said agreements of Bradley, Thaxter and 
irish, to Josiah Perbam, Jr. Samuel Strick- 
land, or to one or both jointly with others 
unknown to the plaintiff, at the rate of five 
dollars the acre, amounting in the whole to 
105,720 dollars, one feurth of 
£26,430 in cash said 
there paid to said Irish, and received Trish's 


which, viz: 
purchasers then and 


mS ay en 
ooligation for a deed upon their giving him 
on or before the 15th September, good and 


Satisiactory security for the balance, payable | 
as in the Jast named agreement was set | 
| 


further alleged that prior to the said first day 
of October, as he, the plaintit? believed on 
the 10th of September, he requested of Brad- 
ley information if he was ready to comply with 
the conditions of his two memoranda of agree- 
ment of April 28, 1835, upon the plaintil’s 
complying on his part. 
not, unless the plaintiff would give him 4.50 


Bradley said he was 


per acre for the township. 

The plaintiff says he was informed by 
lrish and believes Irish repeatedly requested 
’ the 15th of September, to 
execute a deed agreeably to Bradley’s con- 
lrish offering to perform the 
the last and 


which he 


Bradley betore 
tracts upon 
memorandum 
unless he 


conditions of 
agreements, refused, 
could have 4.50 per nere. 

The plaintit® further alleged that 
consideration that the 
him half the profits on the sale of the towne 


Irish, in 


plaintil awreed to give 


ship, over $4.25 per acre, for his aid and as- 


sistance in effecting a sale, agreed to 
pey the plaintiff one half of all the interest 
Strickland agreed to 


pay Irish, and half of the interest the plain- 


the said Perham and 
tifl agreed to pay Bradley as mentioned in 
the memoranda of 2eth April, 1835, and also 
to pay the plaintiff all his expenses and ha- 
bilities about the sale of the township, and 
that on Sept. 17, Bradley stated to Joseph 
Adams, plaintiff’s counsel, that he had no 
wish that the plaintiff should comply, or of- 
fer to comply with his part of the condition 


of the agreement of 28th April, 1835, for it 


| would do no good, as he, Bradley, had deed- 


ed the township to Josiah Perham, Jr., which 
deed was in the custody of Henry Goddard : 
that he, Bradley, had received 4.50 for it 
per acre, and that Irish had given to Bradley 
a bond in the penal sum of 20,000 dollars to 
indemnify him against said Bradley’s habili- 
ties, on his said obligations, and Bradley de- 
nied the plaintiffs right and interest, alleging 
thev were not binding. 

idth September, notwith- 
standing the plaintiff and Irish offered to 
comply with the contract of 2éth April, fre- 
quently to said Bradley, and he retused to 
accept the performance, yet Irish and Brad- 
ley agreed, without the plaintiff ’s knowledge 
or consent, that Bradley should give Josiah 
Perham, Jr. a deed of warranty of said 


the 


‘that on 


forth, and in ease the security should not be | township which was done and deposited with 


given, the cas! payment was to be forfeited 
to the plaintiff and said Irish. The Bill 
30 


Henry Goddard to be delivered on Perham’s 
complying with certain conditions, which the 
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plaintiff believes has been done, and Per- 
ham paid Bradley and Irish, exclusive of in- 
terest £105,720, out of which there is due 
to the plaintiff, in addition to what Irish 
agreed to pay him on account of interest, 
liabilities, and disbursements $7,929 except- 
ing therefrom $4,228 80 cents which Irish 
has already paid the plaintiff, and the 
balance or any part of it he refuses to pay 
or secure,as Perham has agreed to pay. 
Because Bradley pretends that Irish and the 
plaintiff will make profit enough at the rate 
of 50 cents an acre upon the township, and 
Irish pretends he should have incurred the | 
forfeiture of Jarge sums to Perham and | 





| chasers. 


forming him his obligation would expire op 
the last of June, and requesting a new agree. 
ment for $4.50 the acre for 60 days, and ac. 
cepted it, by which the former agreemen; 
was abrogated, and the notice waived of '25)), 
June, and that all the trouble of exploring 
and selling was well done by Irish under and 
entirely by virtue of the new obligation, and 
defendant made the conveyances to the pur- 
That Irish was satisfied, and the 
plaintiff received as large a share of profit, 
as he could under such extension as he now 
pretends to claim and more than he could, 
but through the means of Irish; and th 
plaintiff solicited accommodation in regard 


Strickland, on his obligations to convey to | to an amount of money due from Irish 1 
them at five dollars the acre, which obliga- | Bradley, and from the plaintiff to Irish, o: 
tion would have expired on 15th Sept. to save | of this concern, and arising from the settle. 
which he agreed that Bradley should retain | ment of their proportion of profit thereof. 
$4.50 per acre exclusive of interest, that | Irish did not claim the extension and that 1 


Bradley in fraud of his agreements, as to | would have defeated the sale. 


That Isaia 


profits, pretends that Irish was employed by | Warren was part owner with the defendant, 


him and sold under him. The bill charged | 
that he did it oppressively, collusively, and | 


contrary to equity, and received 25 cents for | 


each acre which he ought to account for to 
plaintiff and asks for general relief. 

Bradley admitted the execution of the wri- 
tings of agreement of 28th April, but denied 
that there was any consideration to sustain 
the plaintiff ’s claim against him. Admiited 
his ownership in part of the tract, and his 
willingness to dispose of his property in it, 
and that he was solicited by the plaintiff to 
allow him the privilege of disposing of it, 


| 
| 
! 
| 


and at some time the defendant told th 
| plaintiff that Warren forbad his making « 
deed after the last of June. 

That the defendant took a bond of indem- 


nity from Irish against the plaintiff's claim. 


‘That he had asked the plaintiff why ly 
did not tender, that it would be unjust t 


|avail himself of the benefits, without the 


burdens of Irish’s acts; and the defendant 
denied al] confederacy. 

James Irish in his answer did not dev 
that the two papers were made by Bradley 
on the 28th April, 1835, but if material, 


representing that he was competent to effect | prayed that the plaintiff might be held t 


a sale on the terms of the first writing ; 
he did not notify the defendant of his inten- 
tion to purchase by the last of June, nor 
produce the money nor security, nor explore 
the tract in 60 days, otherwise than through 
the means of Irish and employing him to 
make a new agreement with defendant, that 


extension of time was not necessary to effect | 


a sale, to Ist Oct. It might have been ef- 
fected before the last of June, and the pre- 
tended notice of plaintiff to defendant of 
25th June was nugatory, 


of June, he arranged with Irish to effect a | 


| 


and before the last | 


sale and gave him power to transact, manage | 
the concern, Irish taking all the labor, trou- | business; had little confidence in his ow# 
ble, care and responsibility of the concern, | ability to sell said township, which was his 3 
without consulting the defendant, and that | sole object in taking said agreement, there); 

Trish, on 26th June, applied to defendant, in- to make a profit on the same, he the salt 


but | produce them in court, and to establish the 


validity of them. 

That on the 11th of May, 1835, Thaxter 
stated to him that he had a bond or agree- 
ment in writing, whereby Bradley promise: 
to convey by deed to said Thaxter, the town- 
ship in question on the conditions set fort! 
in the plaintiff’s bill, and though he has » 
recollection that Thaxter exhibited to him or 


| mentioned the second paper, it was possible 


he might have done so, That in effect, th: 
plaintiff stated to him that he was unac- 
euainted with the nature of land specw.:- 


tions ; had little experience in that kind of 
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Thaxter being unable to purchase and hold | 
the same; and the defendant was requested | 
by the plaintiff to become interested with | 
him in said agreements and aid in selling | 
the land and the defendant entered into the | 
agreement as stated in the paper marked A, 
That the defendant had previously ex- 
plored the township; was well acquainted 
with its nature and quality, and immediately | 
started for Bangor, to effect the object, Thax- 
ter stating his wish to sell the land at all 
events before the last day of June, then, | 
next, when his agreement would expire, and 
if not sold at private sale before the 10th of | 
June, to put it up at auction, the defendant 
to bid as high as $4.25 per acre. It was 
deemed necessary to explore again then. 
That at the public auction the land wa&s | 
struck off to the defendant at $4.25, no one 
bidding higher. ‘Thaxter was present and 
assenting. Not effecting a sale he returned | 
to Gorham. That on or about the 26th June, | 
1835, he was applied to at Gorham by Sam- | 
uel B. Smith and Noah Marsh for a bond of | 
the township, at S5the acre. ‘That he came 
to Portland to see Thaxter, found he was in | 
Boston. ‘That then on referring to the origi- | 
nal agreement of said Thaxter, the de- | 
fendant found it would expire on the last | 
day of June, it being then the 26th day of 
said month. That it did not then occur to 
the defendant that Thaxter had the secoud 
agreement from Bradley. That he applied | 
to Bradley for a new agreement for the bene- | 
fit of 'Thaxter and himself on the same terins. 
Bradley refused, but expressed his willing- | 
ness to give the defendant an agreement to | 
convey the township to him at the rate of | 
$4.50 per acre payable, one fourth in cash, 
and the residue in three equal annual pay- 
ments. The defendant considering it his 
only chance to secure said township, and the 
benefit of a sale thereof to said Thaxter and 
himself, concluded to take an agreement from 
said Bradley. to that effect. 
Mellen & Preble for the plaintiff. 


C. S. Davis & W. P. Fessenden for the 
defendants. 


| 


Emery J.—The simple, plain, unsophisti- | 
cated matter of this case is, that Mr Brad- 
ley professed to own lands, which in the | 
Season so distinguished for the spirit of specu- 
lation, he was willing to sell. 


| Thaxter was on the 29th of June. 
| plaintiff had before that time, as proved by 


effect a sale, and the better to accomplish 
his object, took the two papers mentioned in 
the bill and answers dated the 28th of April, 
1835, the first, warily limiting the right to 
the last day of June then next, so that the 
ardor of purchasers might be excited to com- 
plete an arrangement at an early*day, lest 
the Eldorado should not come into their pos- 
session. ‘The second, providing for an ex- 
tension till the Ist day of October. 

Mr “‘haxter becoming dubious whether, 
without some foreign aid, he should be so 


successful as at first he supposed, sought the 


concurrent exertions of General Irish, offer- 
ing the splendid inducement of participation 
in half the profits to be made beyond the 
$4.25 per acre, the sum to be paid to Mn 
Bradley ; General Irish, having previously 
as land agent of the State, explored the 


| tract, was admirably qualitied to aid in ef- 


fecting a sale, and as early as the 11th of 
May, 1835, had commenced his journey to 
Bangor to find a purchaser. It is manifest 
from his letter of that date, written at Bruns- 
wick that he had seen the second paper and 
he urges Thaxter to send it to Bangor. He 
also says that he meets here at Brunswick, 
Bradley, that evening, but has “ not let him 
know all our plans.” 

What is the just construction of those 
two papers ? We cannot hesitate to declare 
that in our judgment, they constitute one 
transaction, and that the first paper, appa- 
rently so strict in its requisition, was neu- 
tralized as to the necessity of performance 
by the last of June, upon notice, proved by 
Hill and Charles Thaxter, to be given to 
Bradley by the plaintiff before the last day 
of June, that the plaintiff claimed the bene- 
fit of the extension promised, and Mr Brad- 
ley said, “very well, | have no objection 
to extending it.” This as sworn by Charles 
The 


John Hill, between the 18th and 20th of 
June, given Bradley the same notice, verbal- 


y: 
The provision in the second paper, that 
Bradley would pay half the expense of ex- 
ploring, if Thaxter within 60 days explored 
it, was only effectual in case he did not sell 
ii,—and Bradley, further agreed if ‘Thaxter 


| fails to sell it within 60 days, to extend 
Mr Thaxter | the time till the first day of October next, if 


was desirous to become a sort of broker to! necessary, at the price named in said instru- 












ee 





ment, reckoning interest on the same. There 
is no pretence, that Thaxter had effected a 
sale within the sixty days. On notice, Mr 
Bradley would be holden to give the exten- 
sion. For it is proved by Charles ‘Thaxter 
and Barstow that the plaintiff had entered 
upon the service of endeavoring to effect a 
sale, and incurred expenses. 

Here. then, these three gentlem:n were 
mutually interested understandingly in their 
relative rights. Mr Bradley to obtain $4.25 
the acre; Mr Irish and the plaintiff to in- 
crease the price as much a8 they could with 
integrity and honor, and to divide the profits, 
deducting Mr Thaxter’s expenses, Could 
any doubt on this subject arise, had a bona 
fide sale been effected on the 10th of June ? 
If there is no doubt of this being the just 
expectation of each party then, has anything 
occurred in the progress of the proceedings to 
justify a different conclusion as to the right 
of Mr Bradiey ? We perceive nothing. 


He could not set up new terms till the Ist of 


Oct., because, although Mr Thaxter might 
have been holden, to tender performance 
within that period, yet Mr Bradley before 
the 17th day of September, had disabled 
himself to convey. And according to the 
testimony of Joseph Adams, declared that 
he could not take, if tender were made, as 
he had given a deed to Perham and dispensed 
with it. Is it, then, wccording to equity and 
good conscience, that the sum of twentyfive 
cents more per acre should be required and 
retained by him? 

The answer of Mr Irish further is, that al- 
thongh something was said by Bradley at the 
tune of the conversation relative to the sec- 
ond agreement given to Thaxter providing 
for an extension of the tune mentioned in 
the original agreement, yet the defendant is 
positive that said Bradley did not state to 
him that he had been notitied by Thaxter 
that he should claim such extension, but did 


state that ‘Thaxter had no claims upon him, | 
which were binding for the conveyance of | 


said land, and the stipulation aforesaid in the 
writing with regard to the delivery of said 
agreement with said Thaxter to said Brad- 
ley, was not as this defendant then believed, 
inserted by said Bradley, for his own benefit 


but at the request of the defendant to make | 


it conditional upon the delivery of the agree- 
ment with Thaxter to satisfy Thaxter, be- 
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cause the defendant was knowing his jealous | 














q 
and suspicious disposition, but never inte: ; 
ed to exclude Thaxter. "That he went 
Boston, saw ‘Thaxter, and was then inforn: ; 
bv him for the first time of his having cla ' 
ed an extension, and that he considered |, ; 
self entitled to it, but expressed to the d : 
fendant his full and entire satisfaction wit ; 
what had been done by the defendant ator 
said, and that he was more satisfied with 
defendant’s agreement, with said Bradley, 
if he, said Thaxter could not hold said Brad 

ley on the avreement to convey to him 

four dollars and a quarter per acre, he wou 

give up his said agreement to this defend 

in order that said Bradley might be hold ; 
on the agreement given tothe defendant, an. 
that the defendant and Thaxter would at 

events if said land was taken under the bonds 

as aforesaid given by the defendants, rea! 

the sum of filty cents per acre in the sal 

said township. Is the claim of James [ris 
warranted to abstract any more than a | 

part of the net profits made between 4.2) 

and $5 the acre? Are expenses of Thax ; 
a charge on General Irish? In the order 3 
of time, in which the events in proof | j 
place, we perceive that on the Pith ! 
Vay, 1835, Mr Trish had full knowled:ve : 
the rights of « haxter, or at least the kn i 
ledge that Thaxter had the paper provi j 
for the exploring pay, and the extenston, 4 
Thaxter failed to sell. i 

Atter the ineffectual attempts to sell j 

their satisfaction on the 10th of June «: 
Thaxter’s unsuccessful efforts at Bang 
General Irish returned to Gorham, and 7 
the 26th June, while Thaxter was at Bost 
application was made by Smith and Ma 

for a bond at $5 per acre. He applies! | 
Bradley for extension on the same tertns 0! 
the agreement with ‘| haxter as he says; : 
ceives a Jetter of that date from Mr Br 

reciting that he had given tie plaintiti : 
writings of the 28th of April and in cas , 








frish returned those papers he agreed to ¢ 
Irish a bond to extend 60 days at $4.00 
acre, interest from that to the time of sa! 
The great error and mistake of these j 
ties was to entertain the opinion that tis 
was right, unless done with the full kno® 
ledge, approbation, and agreement of | 
plaintiff, at least so far as to prejudice | 
rights. Yet it seems that Mr Irish, acco 
ing to his answer, did obtain this paper 
contracted to sell to S. B. Smith on his c 
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plying with the terms in 30 days. On the 
Ith of July, 1835, Smith notifies [rish of his 
intention to take up the bond, if he can have 
On the 6th of July, 1835, 
Irish gives a certificate of extension 25 days. 
On the 10th of July, 1835, Trish, from 
Bangor, writes to Thaxter that he is 
to explore with the men he gave the bond 
they fail, shall leave nothing 
undone that is fair and honorable to effect 
a sale. On the 15th of July, Smith and 
Marsh give a bond to Irish in the 
of $15,000, reciting their purchase. 
On the 22d 
that he considers hiinself bound in honor and 
justice to pay half the interest, which Thax- 


an extension. 


going 


to, and if 


Sum 


of July, 1a35, Irish certifies 
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applied to Thaxter in Asaph 
Kendall and requested |i all of 
84228 80) which [rish said he had paid Thax- 
ter, after retaining 81327 50, 


presence ot 


1 to restore 


lrish 


saving 

that the sum to be divided was 10572 

jcash payment. One fourth of that was 

|} $2045, and the half of that was S127 50. 

Thaxter refused. le did not deny the truth 
of what Irish said. 

These papers were left with God lard for 


ter may have to pay Bradley, and on the 29th | 


of July, 1835, Irish gives his bond in the 
penalty of $1000 to Thaxter to pay half that 


interest. On the lJth of Aucust, 1835, Irish 


gives his bond in the penaity of $100,000 | 
was against ‘Thaxter’s interest, we must 


to Smith and Marsh to convey the land, and 


gives an extension 15 days trom the Ist of 


On the ith of September, 
1835, an agreement is made by Irish with 
Thaxter that the cash payment, already made 
and deposited in Meine Bank of 326,430 
shall be equally divided between Irish and 
Thaxter, and that the 
bond from John Bradley to Joseph Thaxter, 
which sum by condition of [rish’s bond, will 


September. 


sale was made on a 


be forfeited by the purchasers of said Irish, 
should they fail to comply with the condi- 
tion of it by the 16th of that month, On 
the 12th of September, Strickland, Perham 
and Irish called on Thaxter to aid them with 
Bradley. On the 14th day of September, 
1835, Irish procured the deed from Mr Brad- 
| 


ley by new agreement; and the same day 


} was 


that deed and certain notes were deposited | 


with Henry Goddard, General Irish giving his 
bond of that date in the penalty of $20,000 
to indemnify Bradley against Thaxter. The 
notes left with Mr Goddard, were for 87929, 
described as arising from conveyance from 
Bradley to Perham, for the benefit of Irish 
to whom they belong, after paying $1987 and 
interest due from Jrish to Bradley, when the 
condition of a certain obligation of said 
Irish to said Bradley of this date for indem- 
nity shall be fulfilled, said Bradley to have a 


i and 
| Thaxter 


lien on said notes, the same to be retained | 
by said Goddard for his benefit for security | 


of said note and obligation. 
On the 15th of September, 1835, Mr Irish 


lation of Strickland and Per- 


in notes that would pass at the 


the accomm 
ham to ob! 
banks desienated, 

For all the 


parties before the court, the sale was made 


just consideration between 
before the first day of October, 1835, throug! 
the efficient As 
Mr Bradley and Mr Irish undertook to make 
anew 


service of General lrish. 


arrengement, as Mr Irish says, with- 
out Mr Bradley's communicating to him, that 
Thaxter had required an extension, and it 
consider 
Adams 


much affecting the answers of the defend- 


the testimony of Goddard and 
as evidencing circumstances very 
ants. 

It is proved by the testimony of Joseph 
Adams that to about midway between the 
Ist of August and the Ith of Sept. IN35, 


I the consulting counsel of "Vhaxter 


ie was 
onan agreement for compensation. ‘That 
his opinion in the fore part of Augu 
two 


vas 
requested by Thaxter, on the pupers 
given to him by Bradley, and he 
Within a f 


the opinion was repeated to him. 


gave it. 
‘wedays after, Irish came in and 
Irish 
wanted the opinion of other counsel, and it 
agreed that Judge Preble’s should be 
taken. ‘Thaxter returned and repeated that 
opinion. 


Irish then said he thoueht there conld be 
no doubt that the extension would be wood 
! 


would hold Bradley. Ife requested 

and consult Judge Mellen. 
It is proved by Judge Mellen that Thaxter 
did consult him as to those papers, and he 
A few days after giving 


it, Bradley overtook him in the street, and 


to vo 


gave his opinion. 


asked if he had given his opinion in faver of 
Thaxter’s construction. Judge Velleninform- 
ed Mr Bradley that he had, and stated to him 
the substance of that opinion. 

By the testimony of Adams, Thaxter said 
he had shewn the obligation to Judge Mel- 


} 


len, and that he had given the same opinion, 
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with the other three lawyers, that Bradley 
was bound by the extension. General Irish 
expressed himself fully satisfied, and said, 
“We will now fight the old scoundrel, for 
all he has in view is to get 25 cents more 
the acre, than he agreed to sell the iand 
for.” 

Irish wished Adams to prevail on Thaxter 


to take 50 cts. profit on the acre, and allow | 


Bradley $4.50 per acre, Irish feeling that his 
situation was alarming, because his bond to 
Smith and Marsh, the purchasers, would ex- 
pire on the 15th Sept., before Bradley’s bond 
to Thaxter would expire. 

Mr Adams told Irish 


there was one way 








was enough for Thaxter to make. Adams 
then asked him if he wished or expectej 
Thaxter to comply with his part of the condi. 
tions of said obligation, or to make him ay, 
offer or tender of performance of said obliga. 
tion on his, Thaxter’s part.. He answered that 
he did not wish him to do it, as it could do 
no good, for he had deeded away the land. 
[rish expressed a strong desire that a tender 
should be made, proposed different methods 
in which a tender of the notes and money 
wight be made to Bradley, wished Thaxte; 
to go forward himself and make a tender t 
Bradley, and demand performance, or that hie 
should do it in company with Irish. Thax- 


in which be could relieve himself from his | ter’s answer was, “ pay him or secure him his 
difficulty, if he was disposed to allow Brad- | expenses and Qs. 3d. per acre.” Irish throug). 
ley $4,50 per acre, and from the 50 cts. | out expressed great anxiety to have Bradley 
profit pay Thaxter 374 cts., retaining for him- | compelled to terms, according to the terms 


self 12, cts, which would give him a specu- | of his contract with Thaxter. 
‘ i a. . 
Irish | tion by Irish’s counsel, “ Did he not make 


lation in profits of upwards of $2500. 


To the ques- 


replied with some warinth that he could not | repeated offers to Thaxter to do anything in 


do it, he 


language of like import; Mr Adams also | for by Thaxter ?’ 
“Yes he did, excepting securing or causing 
Thaxter, he | 
called on John Bradley, told him that Thax- | 


testifles that on the 16th or l7th of Septem- 
ber, 1835, at the request of 
ter wished to be informed, whether he in- 
tended to comply with the condition of his 


obligation or obligations of the 28th of April, | 
then last, for the sale of the township, as the | 


time limited therein had but about a fortnight 
torun, And whether he wished Thaxter to 
make arevular and legal tender to him of 
the perforaancé of the conditions of said 
obligation oa his part. 
he should not take, or had not taken short of 
$4.50 per acre for said township ; that $5000 
was profit enough for ‘ihaxter to make on 
the sale of it. It would do no good for 
Thaxter to do anything more about it, as the 
land had been sold, and the deed had been 
deposited with Henry Goddard, to be retain- 
ed by him for a certain time, and upon cer- 
tain conditions, and then to be delivered to 
the purchasers ; and that he had a bond of 
indemnity from Gen. Irish against any claim 
that Thaxter might have against him by rea- 
son of his bond or bonds to Thaxter; pro- 
duced and read it. During the interview, 
Adams endeavored to persuade Mr Bradley 
to comply with what Adams considered the 
condition of his obligation to Thaxter, but he 
persisted in saying that a half dollar an acre 


would lose the whole first, or in his power to bring about the result wished 


9 


the witness answered, 


Thaxter to be secured as aforesaid.” 


To the question, “ Was it in the power of 


Irish to have done anything effectually with 
Bradley without Thaxter’s co-operation, or 
allowing him the use of Bradley’s bond ?"— 
Mr Adams’ answer is, “I don’t know that 
was, except upon these conditions :” he sub- 
sequently explains, that he “means to say, 
Irish uniformly said that Bradley would not 


_ give a deed to the purchasers of the township, 


Bradiey replied, that 


unless he could have $4.50 per acre, not- 
withstanding his bond to Thaxter; and 
ihaxter would not give up his bond from 
Bradley, unless he could have, or be secured 
in, the sum of 2s. 3d. per acre, and his ex- 


| penses paid.” 





was profit enough, and especially that $5000 ' Bradley was, in a certain degree, in the lig!' 


Henry Goddard states, that Gen. Irish did 
call upon him with an order from Bradley 
deliver certain papers or paper to him, an¢ 
thinks the papers which were provided to b: 
delivered by the papers left in Goddard's 
hands, and of which copies are annexed to 
his deposition, were by said order directed 
to be delivered, and he delivered the papers 
agreeably to said order; they were delivered 
the last part of October or the first of No- 
vember, 1835. 

After the arrangement between Bradley 
and |haxter of the 28th of April, 1835, Mr 
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of a trustee, to hold the property at $4.25 the | 
acre, till the Ist of Oct. for the benefit of | 


Thaxter.' 


In Garth v. Cotton (1 Dickens 201), the | 


observation of Lord King is quoted—* If it 
is a breach of trust, and the trustee convey 
the estate over, a Court of Equity is not to 
sit still and let others profit by the spoil.” 


In page 218 itis said that collusion between , 


two persons to the prejudice and loss of a 
third, is, in the eye of the court, the same as 
a fraud. And one principal ground of the 
judgment in that case, was collusion appear- 
ing upon the face of the articles set forth in 
the answer, 


Taking the papers set forth in the answers | 


in the present case, could we give a different 
character to them? We mean not to use 
harsh epithets. 


On contrasting the proof with the answers, | 
we are led to the conclusion, from all the acts | 


of the parties, that there never was an ui- 
qualified assent of Thaxter to Irish’s pro- 
ceedings, but only with the proviso, that 
Bradley could not be holden on the papers of 
April 28, and equity 


effect. 

Appearing as it does, that Bradley should 
have allowed Thaxter a profit of three quar- 
ters of a dollar per acre, and that in the ad- 
justment between Bradley and Irish, he 
allowed only half a dollar: as Irish is enti- 


tled to half of Thaxter’s proiits, to wit 374 | 
as stipulated | 
between them, Irish and Thaxter, which may , 


cents subject to deduction 


be adjusted between them, and as Irish may 
have relinquished some part of his proportion 
to Bradley, in his settlement with hun, 
or may be possibly somehow affected by 
his bond to Bradley,—-we do not propose 
to settle that matter between Bradley and 
Irish. 


If Mr Bradley pay Thaxter one eighth of 
a dollar per acre, he obtains his share so far | 


‘ 
as it should come from: Mr Bradley; the de- | 
| ings between the plaintiffs and the defendant, 


cree then should be, that said Joseph Thax- 


ter recover from the said John Bradley one | 


eighth of a dollar per acre being $2643 with | 
| which a judgment, asserted by the bill to be 


interest, from the time it was received by 


said Bradley on the 14th day of Sept. 1835, | 


and costs of this suit. 








'Legard v, Hodges, 1 Ves. Jun. 477. An agree- 


ment between persous raises a trust, 


requires, that the | 
agreement then made, should be carried into | 
| John Pickersgill, and William C. Pickersgill, 
all of whom, for the purposes of this suit, are 
-admitted by the defendants to be subjects of 
| Great Britain, 
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is to be 
dismissed, without costs for either party, 


UNITED STATES CIRCUIT COURT. 


BOSTON, OCTOBER TERM, L830. 


Wildes and others v. Parker and another. 


The national character of persons for the purposes 
of trade and commerce depends, not upon the 
country of their nativity, but upon the place of 
their actual domicil, both in peace and in war. 

Whether a native born American citizen domiciled 
in a foreign country, and carrying on business 
in a house of trade established there, but never 
naturalized there, is to be deemed an alien 
merchant, and as such is entitled to maintain a 
suit at law or equity in the Cireuit Courts of the 
United States, toaching the business or trade of * 
said house, against a citizen of the state of his 
birth, and of the state where the suit is brought— 
quere. " 


Tus was a bill in equity, brought by the 
plaintiffs, who are domiciled merchants in 
the city of London, and Kingdom of Great 
Britain, and who described in the bill 
as aliens and partners in trade there, under 
the firm of George Wildes, & Co. 

The firm is composed of George Wildes, 


were 


the United 
States,—and of Thomas Searle, who is a na- 


and aliens to 


tive of Massachusetts, and was a c'tizen of 
that State until the time of his removal to 
England in the year 1834, when he entered 
the firm aforesaid as a partner and became, 


and ever since has remained, domiciled in 
London. Mr Searle has never been natu- 
ralized in Great Britain, nor in any way 


given up his citizenship in Massachusetts 
otherwise than by his removal to, and domicil 
in, London, where he is subject, like other 
domiciled merchants, to its laws. 

The defendants are inhabitants and citi- 
zens of Massachusetts. 

The bill set forth certain commercial deal - 


*arker, occurring while all the plaintiffs 
were resident and domiciled in London, upon 


erroneous and inequitable, has been obtained 
in a suit at law in this circuit court, brought 
by the defendant, Parker, against the present 


plaintiffs ; in which suit they were described 


by said Parker as aliens to each and every of 
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these United States. The other defendant 
in equity, William Dehon, who is the as- 











mind upen the points made at the arguny 


signee of said Parker, he having, since said 
suit. at law but previons to the judgment | propose that they should be earried, u: 
. . { a“ 

therein, become insolvent, was not a party to | 


said suit; but an action was brought in his !|of this court, when it was next in si 


a pro forma division of opinion of the jud 


name, onthe judgment obtained as aforesaid, | for a final adjudication in the Supri 


arainst one of the defendants in the State of | Court. 
New York, where, at the time of the suit, he | and the statement of facts and points 


division have been accordingly drawn 


That suggestion was acceded 


resided, and the amount of the same ‘vas re- 
covered therein, and is now held by him for | to be certified to the Supreme Court. 


the benefit of the several crediters of said | At the argument, I confess, that t 
Parker, who have become ‘parties to his as- | inclination of my own opinion was, that t 
signment. The bill sought to recover back | court had no jurisdiction of the e 


the amount so received by said Dehon. it was not a suit between aliens 


The case came on before the court at the | side as_ plaintiffs, and citizens of this S 


on the other side as defendants,  [t app 


i 


present term, upon a plea interposed by De- 
hon, averring that Searle is a citizen of Mass- | to me then, that Mr Searle, being a 
achusetts, and not an alien, and not entitled | citizen of Massachusetts, and never | 
to maintain the present suit against the de- | been naturalized in England, ought to 
fendants, or either of them in this court. 'deemed stil] to remain a citizen of 


Issue having been taken on the plea, the | State. In this view of the matter, the c 


foregoing facts appeared in evidence. And | would fall directly within the authority 
Strawhbridge ve € 
farther reflection, [ entertain ver 


ious doubts, whether this opinion is 


thereupon at the hearing the following ques- urfis (3 Cranch R. 267 


tions eecurred, upon which the judges of this Upon 
court were opposed in opinion. ser 
rect; and as the point is one of freq 


1. Whether a native born American citi- 
ffects, or! 


zen resident aud domiciled in a foreign | occurrence, and materially af 
country and carrying on business as a mer- | @ffect, the interests and rights of ma 
chant and partner in a house of trade esta- of our citizens who are domiciled in fore 


blished there, but never naturalized in such | Ceuntries, it appeared to me desirable t 
have the opinion of the Supreme Court uy 
the point. 

We all know, that the national charact 
of parties, for the purposes of trade a: 


foreign country, is to be deemed an alien 
merchant, and as such is entitled to maintain 


a suit at law or in equity in the circuit 


courts of the United States, touching the bu- 
siness and trade of said house, against a | commerce, depends, not upon the country 
citizen of the State of his birth, and of the | their nativity, but upon the place of th 
State where the suit is brought, according | #¢tual domicil, both in peace and in 
the constitution and laws of the United | Thus, for example, if this country were » 
States. | at war with Great Britain, Mr Searle wo. 

| be deemed an alien enemy, and his prope: 


®. Whether under the spec! i] 
captured on the high seas or elsewli 


ces and facts in ¢ 


crreumstan- 
is case, as above stated, , ‘ . . 
the present bill is maintainable in point of would be liable to condemnation im « 
courts, as the property of an alien en 
In England, he would be ce: 
ed, in virtue of his commercia! domicil to 
a subject owing temporary allegiance to | 
crown as such, and entitled to the protect: 
and support of the government as a_ Britis 
merchant and subject. The same doctri: 
J., in referring to the division of | is applicable to a state of peace, 
the court, upon the questions stated in this 


jurisdiction in this court. 


: ae 
R . ure belli. 
And thereupon, upon motion of the plain- |/ 


tifl, the foregoing questions were stated and 
ordered to be certified under the direction of 
the said judges to the Supreme Court for a 
final decision. 


STORY 
example, if Mr Searle were now the owner 
a ship trading into the United States, t) 
ship would be treated as a foreign ship, | 
ble to pay foreign duties. And if int: 


case, said: 
When this cause was first argued before 
me at chambers, | 





intimated an opinion, 


that if any serious doubts occurred to my: 


[I should, with the assent of the counse|, 


Thus, fo: 
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importation of goods into the United States, 
any discrimination in duties were allowed 
between importations, by citizens and by fo- 
reigners, Mr Searle would, from his foreign 
domicil, be obliged to pey foreign duties, as 
a foreign or British merchant. In virtue of 
his domicil Mr Searle now enjoys in Eng\and 
all the privileges of a British subject and 
British merchant, for commercial purposes. 
In short, by the general principles of law, 
Mr Searle is, from his domicil, now treated 
for all commercial alien 
merchant of Great Britian. 

There is nothing new in this doctrine. 
The very question arose and was decided in 
Wilson v. Marryat (8 Term R. 31). By the 
laws of Great Britiain and the charter of the 
East India Company, British subjects were 
not at that time allowed to carry on trade 
with the East Indies. By the American 
Treaty with Great Britain in 1794, art. 15, 
“vessels belonging to citizens of the United 
States of America” (such are the very de- 
scriptive words of the treaty) were allowed 
to carry on that trade. The suit 
policy of insurance, on a ship owned in 


purposes, as an 


was ona 


part by one Collet, who was a native subject 
of Great Britain on a 1 


voyage to the East 
and back to America. 


The ease found that 
Collet was domiciled in America, and there 
became and was received us a naturalized 
citizen of the United States. It 
by the court, that he was to be deemed, for 
the purposes of commerce, a citizen and 
merchant of the United States; and so 
within the protection of the treaty. Now, 
we know it to be a_ settled doctrine of the 
laws of England, that allegiance is perpetual, 


was held 


and that no native subject can throw off his 
allegiance, (whether naturalized abroad or 
not) so as to cease te be a British subject, 
so that he is completely bound by the Bri- 
tish laws. Yet here, notwithstanding this 
well established rule, Collet was held to be 
an American merchant, entitled to the bene- | 
its of the treaty. Lord Kenyon, on ti.at | 
occasion, said, “Collet is a citizen of this 
country by birth, so that he cannot throw off | 
his allegiance to this country. He is also 
a citizen of America for the purposes of 
commerce, it being found by the special | 


verdict that he had been adopted as a citizen 


of that country.".—This case wes alfterwar¢s 
affirmed in the Exchequer Chamber (1 Bos. , 
and Pull. R. 430). 


31 





241 


In McConnell v. Hector (3 Bos. and Pull. 
R. 118), a question arose, whether persons 
who were British born subjects, but were 
domiciled (not naturalized) as merchants in an 
enemy’s country, could sue as British subjects 
in the British courts. It was held, that they 
could not. On that oceasion Lord Alvanley 
said; “The question is, whether a man, who 
resides under the allegiance and protection ot 
a hostile state, for all commercial purposes, is 
not to be considered for al] civil purposes as 
much an alien enemy, as if he were born 
If we were to hold, that he has not, 
all the modern authori- 
While an English. 


man resides in a hostile country, he is a sub- 


there. 
we must contradict 
ties upon this subject. 


ject of that country; and it has been held, 


that he is entitled to all the privileges ofa 
neutral country, while resident in a neutral 
country.” 

These are decisions of the Courts of Com- 
mon Law. But the doctrine is still more 
forcibly and conclusively established in the 
Court of Admiralty, where questions of this 
sort are of daily oceurrence. It is there 
held, and the doctrine has been fully recog- 
nized in the Supreme Court of the United 
States, that, for the purposes of trade and 
commerce ; the party acquires the natural 
character of the country of his domicil, whe- 
ther it is in war that of an enemy or of a neu- 
tral; or in peace that of any alien friend. 
The whole subject was very much confirmed 
by Mr Justice Washington in delivering the 
opinion of the court in the case of the Ve- 
nus (8 Cranch, 258, 278 to 286). 

he constitution of the United States, de- 
clares, among other things, that the judicial 
power shall extend to controversies “ between 
thereot, and foreign 
states, citizens, or subjects.” The judiciary 
act of 1789, ch, 20, sec. 11, declares, that the 
circuit courts shal] have jurisdiction of suits 


r 


the citizens 


a state or 


of a civil nature, where *‘an alien is a party.” 
The main question, therefore, in this case is, 
whether by “alien,” in the act of 1789, and 
by “foreign citizens or subjects,” in the con- 
stitution, is meant such persons asare, either by 


| nativity or by naturalization, aliens, or foreign 


citizens or subjects, or whether it applies to 
those who are temporarily and at the time 
aliens, or foreign subjects for commercial 
purposes. It would be strange, if, in respect 
to all commercial transactions, an American 
citizen, domiciled in a foreign country, is to 
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be treated asa foreign merchant, and foreign 
subject, and yet if he sues on a commercial 
transaction, arising during his domicil abroad, 
he is to be deemed an American citizen. 
That would be to say that he wasa foreigner 
as to all purposes, except of suits in the 
courts of the United States. Now this is the 
point on which’my doubts Ifinge; and I 
ain, therefore, desirous of having the opinion 
of the Supreme Court thereon. I am aware 
of the case of Breedlove v. .Vicolet (7 Peters’s 
R. 412); but it does not seem to me, under 
all the circumstances, decisive of the present. 





BOSTON, MAY TERM, 1839. 


The Ship Nathaniel Hooper—Broughton and 
others, Claimants. 


In salvage cases the general rule is, to decree all 
the costs and charges in the case to be borne and 
paid by the property saved, and apportioned 
among the claimants according to their respee- 
live The only admitted exceptions 
are, Where the charges have been occasioned by 
the gre 3s neglect or laches of the claimant, in 
which case they are to be borne by him; or 
where the right has been forfeited by the 
misconduct of the salvors, in which case the 
court refuse any allowance to them, and com- 
pel the guilty parties to bear their own costs, ex- 
penses and charges. 


imteresis. 


In this case, which was a libel for salvage, 
«l of by the 
former decrees of the court, a question arose 
as tothe apportionment of a part of the costs. 
In the course of the admiralty proceedings 
all the cargo had been delivered on bail and 
appraisement to the various claimants, except 
the sugars claimed on behalf of Messrs Hol- 
ford and Co., London, by their agents Messrs 
Bates and Co, of Boston. } 

remained in the custody of 


the merits having been dispos 


g 
r 
‘hese coods 


the court up to 


the final decree. All the other costs and 
charges had been made a charge on the | 
whole property in controversy; and = the 
question now put te the court was,whether the 


charges of the custody of these goods should 


’ 
} 


be borne exclusively by Messrs Holford and | 


Co., or should be apportioned, 
costs and charges, upon the whole property. 

The question was briefly svoken to by 
Blair, for Mess:s Holford and Co., and by 
Parsons for the partics having an adverse 
interest. 


like the other 


American Cases. 


| 
| 
| 
| 
} 
| 
| 
| 
i 
| 
| 
} 


} 








ground for controversy in the present case 
‘the charges for the custody of these goods 
ought, like the other costs and charges 

the case, to be borne by, and apportioned 
upon, the whole property saved. In salvage 
cases the general rule is, that the costs an 
charges are to be paid out of the property 
saved, and to be charged and apportione) 
upon the respective claimants thereof accor- 
dingly. The only exceptions, as far as | 
recollect, which have been adinitted, are, 
where the charges have been occasioned |) 
the gross neglect or laches, or improper con- 
duct of the claimant himself, in which cas 
they are to be borne by himself alone; o 
where the right has been forfeited by sony 


| gross inisconduct of the salvors in the sa 


vage service, in which case the court con- 


| stantly refuse any allowance to them, an 


compel the guilty parties to bear their own 
costs, charges, and expenses, as a suitah 
punishment ex delicto. This is especial 
true in all cases of embezzlements 
losses by the gross negligence of salvors. |: 


and o! 


the present case there is not the slighics' 
sround to impute any negligence, laches, 
impropriety to Messrs Holford and Co., an. 


al 


therefore the general rule must prevail. 


SUPREME JUDICIAL COUR? 


SALEM, MASS., NOVEMBER TERM, 182!) 


Commonwealth v. Odlin. 


The form of the indictments upon the Revised ™ 
tutes, ch. 47, see. 1, heretofore generally us 
is sullicient. 


The first section of the 47th chapter of the Revis 
Statutes is not repealed by the statute of !t>, 
ch. 157. 


Of the evidence necessary to support an indi! 
ment for being a common seller of rum, &c 


In an indictment on the statute of 1832, eh. 17 
the words “ spirituous liquors’’ are sufficient 
specifie and certain, without naming “ brand), 
“gin,” &e. 

In a prosecution under the license law of Is3>,« 
157, an averment is necessary that the qua 
tity of liquor sold was less than fifteen gallo 
‘Tr facts in this case sufficiently apper 

in the opinion of the court, which was ce’ 

vered by 


Ssaw C. J.—This was an indictmen 


against the defendant for selling spirituct: 
Srory J.—I do not think there is any real | liquors without license contrary to the st 
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and comes before the court by excep- 
tions to the opinions and decisions of the 


tute, 
Court of Common Pleas. There are six 
counts in the indictment; the jury found a 
verdict for the defendant on the second, 
third, fourth, and fifth counts; and the judg- 
ment was on the first and sixth only. 

The first exception is, that the first count 
is too general and indeterminate for an in- 
dictment, inasmuch as it charges that the 
defendanton July 1, 1838, and on divers days 
since, at &c., without awhority or license 
therefor, did presume to be and was a com- 
mon seller of wine, brandy, rum, and other 
spirituous liquors, to be used in and about 
his shop, against the peace, &c. 

If this were a mode of criminal pleading 
now for the first time presented for the con- 
sideration of the court, it would certainly 
deserve great consideration, whether it is 
sufficiently certain and precise to satisfy the 
rules of law upon that snbject. But such 
general averments are allowable in many 
cases, ani almost from the necessity of the 
case, as in the case of a common barrator, 
common scold, common brothel, &c. And we 
consider thac this form of indictment has lone 
been allowed in practice, upon this and prior 


analogous statutes; and in such cases com 


mon practice, allowed and unquestioned, is of 


great authority and stands like other prece- 


dents as high evidence of the law. Sanc- 


tioned by such practice the court are of 


opinion, that it is sufficient. 

It was further objected, that this first 
count in the indictment is founded on Rev, 
Stat. ch. 47, sec. 1, which is repealed by the 
Statute of 1838. The court are of opinion, 
that the first section of the Rey. Stat. ch. 47, 
subjecting an unlicensed person to a penalty 
for presuming to be and being a common 
seller, &c., is not repealed by the subsequent 
act, for the reasons stated more at larze in 
the case of Harris in error v. Commonwealth. 

Another exception is, that the jury s 
instructed, that the government were 
bound to prove distinct acts of sale to differ- 
ent persons, but that proof of three diiferent 
sales to one person, or to different persons, 


would authorize the jury to convict the d 


not 


fendant as a cominon seller within Rev. Stat. 
ch. 47, sec. 1. Perhaps, as there must be a 
new trial on another ground, it is not neces- 
sury to decide this question. As un- 
derstand, however, the exception was, that 


we 


‘American Cases. 


‘three sales to one person was not equivalent 
to three sales to as many different persons. 
The question what does constitute a common 

may depend on various kinds of ev!- 

dence. If the cour! intended to say, as we 
understand, that three distinct sales to one 
person, under such circumstances, as if made 


seller, 


to three several persons would warrant the 
jury in finding the defendant guilty, would 
equally warrant them in such a verdict, we 
think the charge correct. In either case as 
rule of common law has 


constitute 


no statute and no 
precisely determined what shall 


evidence 


&% person a common seller, the 
would be j th, any 
to rebut the 


leit to the jury wi 


support or 


circum- 


stances tending to 
inference aristice from such evidence, 
Another exception was, to the sixth count 
in the indictment, and to the evidence offered 
count is framed upon 
157. It charges that said 
Noveinber, 1838, at &c., 
iolds pith one pint of spi- 
S2C. The 


aimst the peace, ¢ 
first exception is, that the species of liquor 


my 


to prove it. bis 
. 


Steet 


N i832, ch. 


OGdlin oa the Ist of 
did sell to one 'T. ¢ 


rituous liquors, ag 


should have been expressed, as “ brandy,” 
&e. The court are of opinion tha 

not but that it is suffi- 
| cient to use the words of the statute, 
* and that this is sufliciently 
specific and certain. ‘The description in 
this statute is, “any brandy, rum, or other 


spirituous liquors,” or &e. We think the 


“rum,” 
this was necessary, 
** Spl- 


rituous liquors, 


specific terms brandy and rum, are not used 
to constitute distinct offences, or classes of 
offences, but were put by way of instance, so 
connected witn the larger term, “spirita- 
ous liquors,” as to give efficacy to the rule 
of construction ejusdem § And asa 
principle, and a necessary 


the court 


ire ners. 
part of the same 
consequence’ of it, the charce ot 
was correct, tit proof of the sale of brandy 
was good evidence to support an indictment 


for sellin 


¢ spirituous liquors, 

The other exception to this count is, that 
it does not allege that the quantity sold was 
than fifteen gallons; and after some 
consideration, the court are of opinion, that 
this exception ts fate! to the indictment. It 
seems t» be a settled rule of law, that where 


, 
jess 


an act Is made penal with certain exceptions 
and limitations embraced in the same clause 
, 80 as to be descriptive of the 
| offence intended to be punished, it Is neces- 

sary to state in the indictment, that the act 


| of the statute 
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dmerican 


Cases. 








was done, and to negative those exceptions 
and qualifications, and that the precise sta- 
tute offence cannot otherwise be described 


and specified, Commonwealth v. Marwell, (2 | 
Pick. 139): Commonwealth rv. Eaton, (9 Pick. | 


165.) 


As a mode of applying this rule, a ‘est is | 


often given thus: if all the facts alleged in 


the indictment may be true, and yet the de- | 


fendant net be 
insutticient. 


vuilty, the indietment is 
This plain reason may be as- 


signed for it, that a verdict does nothing | 


more than verify the facts charged, and if 


not be considered as having violated the sta- 
tute. To apply these rules, this count alle- 
ges affirmatively, that the defendant did sell 
one pint, &c. To one not accustomed to 
the accuracy applicable to: these subjects, 
and so useful on the whole as a security and 
protection of the subject, it may 
hypercritical, to say that this, is not the aver- 
ment of a sale of a quantity under fifteen 
gallons, But is it so? If fifteen gallons 
were sold, it would be true, that one and 
many pints were sold. 


seein 


We do not consider, 
that any form of words must be used; but 
some words must be used which do convey 
to the mind the idea of a sale under fifteen 
gallons, Were it said, “unde r fifteen gallons, 
to wit, one pint,” or “one pint and no more,” 
er words equivalent, it would be sufficient. 
But simply averring aflirmatively, that the 
defendant did sell one pint without some 
words negativing a larger quantity, is not 
bringing the case within the statute. 


wealth. 
Lord, Sen., for the defendant. 


Harris, in Error, v. Commonwealth. 


Whether a warrant of commitment was directed 


to a sheriff or any officer authorized to serve the 


same, Is a question that does not arise on a writ 
of error. 


A variance between the transcript and the record 
is not open to discussion on a writ of error. 


with a fine 


The court may sentence one convicted under the 
fortyseventh chapter of the Revised Statutes, to 
the payment of afine and to stand committed 
until sentence be performed ; or, if the fine be 
not paid in court, the prisoner may be sentenced 


to imprisonment for aterm not exceeding nine, 

days, instead of the fine. 

Section 1, of ch. 47, of the Revised Statutes is no; 

repealed by Statute of 1838, ch. 157 
Ina prosecution under the Statute of 1833, ch 157, 

there must be an averment that the quantity sol) 

was less than fifteen gallons. 

Tuts was an indictment against the de. 
fendant for selling spirituous liquors withov: 
license, contrary to the statute, and cam 
before the court on a writ of error to revers 
the judgment of the Court of Common Pleas 
There were six counts in the indictmen: 


|The defendant was convicted on five a 
these do not show the party guilty, he can- | 


acquitted on one—the third. The firs 


‘count alleged that without any license tl 


defendant “ presumed to be, and was, a cor 
mon seller of wine, brandy, rum and_ othe: 
spirituous liquors to be used in and about 


shop, &e. The fourth count alleged, the 


| without license “ he did sell spirituous liquor 


to one T. Johnson in a quantity less th 
fifteen gallons, and that delivered and carri 
away all at one time, to wit, one quart of spir 
ituons liquors,” &ec. The second, fifth 
sixth counts alleged a sale of spirituous | 
quors, but there was no express averment thi 
the quantity sold was less than fifteen gallons 
On the first count the Court of Com 
Pleas inflicted a fine of S100, and S10 
the other counts. 

One of the errors assigned was in thie: 


words: ‘*the sentence of the said Court 


'Common Pleas ordered the said Willia 


Harris to pay certain fines, and that he sf 
committed until this sentence be performed : 


: | part of said fines having been imposed und: 
lustin, Attorney General, for the Common- 


color of the license law of 1838, wher 


'the license law of 1838 makes no provis: 


} 


for the commitment of persons convict 


| breaches of the same.” 


The other facts in the case, and the error 


assigned, sufficiently appear on the opinion 


the court, which was delivered by 


Suaw C, J.—As to the first error assign 
to wit; that the warrant under color 


which the plaintiff was committed to jai. 


does not appear to have been directed to ti 


> , ' ; | sheritf or any officer authorized to serve | 
I ayment of costs may be included in the sentence | 


same, the court are of opinion that the ques 
tion does not arise on error, ‘The statu 
directs that a copy of the record shall g 
the jailer. This is directory to the cle 
Besides, an order ir court, where the party 


* + 


rightly sentenced, is a suificient warran' 


> aniten 


SS ms ite Bodh oe 











—_—e 


prot 
furt 
Stal 

1 
chal 
ten¢ 
the 
spe 
whi 
orde 
not 
eno 
anc 
ope 

I 
not 
No 
thir 
ci t 
the 
the 


wit 


ne 


ree RC 00 BE ie Cs a hte te ba Aaeta waa idiomas 


bncd! 














rotect both the officer and jailer; and no 


P 9 
See Rev. 


further warrant was necessary. 
Stat. ch. 139, sec. 7. 


American Cases. 


The second error assigned is of the same | 


character. It is as follows ; 


that the sen- | 


} 


tence of the Court of Common Pleas ordered | 


the plaintiff to pay certain fines, but did not 
specify the particular offence or offences for 
which the fines were imposed. The direct 
order under which he was sent to prison, was 
not the sentence. The sentence is regular 
enough onthe record. We think the vari- 
ance between the transcript and record not 
open on error. 


not liable to imprisonment for the costs. 


No statute hés been referred to; but we 


| 
| 


245 
case, the sentence to the fine is superseded, 
and the lability to imprisonment becomes 
absolute for the term fixed, and he cannot 
discharge himself by paying the fine. But 
in the 27th section, the word “ may,” leaves 
it optional with the court or magistrate thus 
to substitute imprisonment for fine, and it is 
not imperative. If this is not so done, then 
it remains as if no such alternative had been 
prescribed, as a sentence on a conviction by 
indictment for the payment of a fine. In 
such case we take it to bea settled rule of 
law, that the sentence is, to pay the fine or 








| stand committed until that sentence be per- 
It was next objected, that the plaintiff was | 


think, that, by uniform practice, costs are in- | 


cilent. It has always been considered, that 
the court may order the costs to be paid if 
they see fit, and that they may be included 
with the sentence. 

The next error assigned is, that the sen- 
tence of the Court of Common Pleas ordered 


the plaintiff to pay certain fines and “ that he | 


etand committed till this sentence be perform- 
ed; a part of such fines having been impos- 
ed under color of the license law of 1838, 
whereas the license law of 1838 makes no 
provision for the commitment of persons con- 
victed of breaches of the same.” By the Rev. 
Stat. ch. 47, sects. 26, 27, the Legislature in- 
tended to provide an alternative punishment. 
The 26th section provides, that all fines im- 
posed by this chapter may be recovered by 
indictment to the use of the county, &c., and 
where the fine does exceed S20, the 
prosecution may be before a justice of the 
peace, subject to the right of appeal. The 
27th section provides, that where any person 
shall be convicted, &c. and shall fail to pay 
the fine awarded, &c., he may be imprisoned 
in the common jail, not exceeding {0 days at 
the discretion of the court or justice. 

We consider the statute as providing, that, 


not 


in the first instance, the court shall on con- , 


viction on indictment, award the penalty, and 
the convict may in all cases discharge him- 
self by paying it. But if he does not pay it, 
then the court may adopt one of two 
courses, either letting the sentence stand as 
a final sentence for the pecuniary penalty, 
or, instead of it, and by way of punisiiment, 
sentencing him to a punishment by imprison- 
went, nut exceeding 90 days. But in such 


formed. 
sentenced tor a fine, may be committed by 
providing for his discharge, if fine and costs 
are not paid and he is not: able to pay them. 
tev. Stat. ch. 145, sec. 3. 

We consider, therefore, that for a convie- 
tion under the 47th chapter of the Revised 
Statutes one may be sentenced to pay a fine 
and that 
sentence be performed, 


The statute implies, that a person 


costs, aud stand committed until 


Another error assigned is, that a portion 
of the fines imposed on the plaintiff consisted 
of a fine of S100 imposed upon him for being 
acommon seller of wine, brandy, rum and 
other spirituous liquors, whereas there is no 
statute now in force forbidding any person 
to be a common seller, or imposing any such 
forfeiture for the same. We are of opinion, 
for the reasons given in the case of the Com- 
monwealth v. Odlin, [previous case] that the 
Rev. Stat. ch. 47, sec. 1, is not repealed, and 
therefore, that the defendant was rightly con- 
victed under that statute, and sentenced to 
the penalty of $100. 

We are of opinion, that the first count in 
the indictment is good. 

The second count alleges, that the plain- 
tiff did sell G. C. Nelson a certain 
quantity, to wit, half a gill of spirituous 
liquors to be used in the shop of the plaintiff. 
As it does not appear that the quantity sold 
was under fifteen gallons, this count 1s bad. 

On the third count, the jury returned a 
verdict of not guilty. 

The fourth count alleges, that the plaintiff 
did sell spirituous liquors to one T.. Johnson, 


to 


in a less quantity than fifteen gallons, to wit, 
For the rea- 
| sons before given, we are of opinion that 


one quart of spirituous liquors. 


| this count is good, the words “ spirituous 
‘ liquors” being sufficiently specific. 
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Lunt for the plaintiff in error. no more than his debt and costs; and he ey 
; : = a - recover his debt and costs although he im, 
-lustin, Attorney General, for the Com- have lost nothing by the escape. But in an acti, 
monwealth. on the case at common law, the plaintiff m. 


recover for what damages he has sustained, 


— } 

Commonwealth v. Pearson. 

The sale “of a certain quantity, to wit, one | ment in this court against Jacob Roth, o: 
quart, of spirituous liquors,” is not a sufficient | which there was a balance due of $2000,4; 
averment of the sale of a quantity less than | took out a capias ad satisfaciendum agains: 


fifteen gallons. ; , 

“path « ter ; ithe defendant in the judgment, who reside 
Averring the sale of spirituous liquors without | . York county. P He was t ted | 
. , e was sted | 
naming the kind, as rum, brandy, &c., is - ~ : pagans A we o WES GIeCeE | 
sufficient, and is well supported by proof of fey U. S. Marshal for that district on the « 


the sale of gin. lof December, 1232, and committed to jail ir 

Tur following case was* submitted to the | York county, and on the day following wa: 
court on the arguments of the two previous |at large. Darst then brought this sy 
cases :— }against the defendant, who was the Sheri! 
|of York county for an escape, according : 
the rule in Shewell v. Fell, (4 Yeates, 47.) 
| The justification set forth by the defen! 
| dant’s plea was, that Roth had been dis 
charged from jail by the judges of the Cour 
of Common Pleas of York county, upon | 
}application and compliance with the Pen 
| sylvania insolvent law, which act provid 
| that a debtor arrested or held on executi 
on a bail piece, in a civil suit, and who sh 
have resided six months in this common 


Suaw C. J.—This case comes before 
the Court by a bill of exceptions from the | 
Court of Common Pleas. The conviction is 
upon an indictment containing four counts. 
The first count was nol. prossed, and a ver- | 
dict of not guilty was returned on the third ; | 
and the questions arise on the second and 
fourth. 

The second count we think is bad for the 
reasons already given. It alleges the sale of 
a certain quantity, to wit, one quart of spiritu- | 
ous liquors. As it does not negative a sale of | 
fifteen gallons, or use any words to show 
that it was a less quantity than fifteen gal- 
lons, it does not necessarily show a breach 


wealth, may apply, when arrested or held in 
execution, to the president or any associa’ 
judge of the Court of Common Pleas of ¢! 

county in which he is arrested, for his dis 
charge from prison on complying with 1! 

requirements of the law. 

it} And further, that by act of congress, a) 

proved May Ith, 1838, the said law of Penn. 


of the law with the degree of certainty re- | 


quired in an indictment. 
The fourth count we think is good, 


charges, that the defendant, at &c., without teleport , 
license duly obtained, &c., did sell spirituous | SY!Vania was considered the law of the la 


liquors in a less quantity than fifteen gallons, | 5° far - regards the several courts oft! 
and that delivered, &c., to wit, two quarts | U nited States in the state of Pennsylvania. 
of spirituous liquors, to one W.S. Dodge. | lhe prisoner having complied with th 
‘This, as is apparent, for the reasons already | law in question, was discharged by the sh 
given, is not obnexious to the objection, that rif, atter having received = order from « 
it does not negative the selling of a larger | of the judges of the Court of Common Ple»: 
quantity than fifteen gallons. - |s York county, to that effect. 

We think that averring ihe sale of spiri- Vo this plea the plaintifi demurred, an: 
tuous liquors without naming the kind, as | the defendant joined in the demnrrer. 
rum, brandy, &c., is sufliciently certain, and | | On this demurrer judgment was render 
that this averment is wel! supported by proof | for the plaintiff. 
| The defendan'’s counsel then moved tha 
| judgment should be entered only for th 
debt, without interest, which was submitted 


of the sale of gin. 


UNITED STATES CIRCUIT COURT, | t© the court upon authorities cited. 
PHILADELPHIA, NOVEMBER, 1839. Hopxinson J., in delivering the opini n 
of the court, on this point, stated that in ex 
In an action of debt on the statute, against a amining the cases in England, as well as 4 
sheriff for an escape, the plaintiff can recover | the Supreme Courts of this state and Nev 


Darst v, Dunean. 
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York, they were found to concur in the doc- 
irine, that if a plaintiff in a suit against a 
sheriff for an escape, brought his action of 
debt upon the statute, he can recover no 
more than his debt and costs, and that on the 
other hand he had a right to recover his 
whole debt and costs, although in truth he 
may lose nothing by the escape. If he 
brings his action on the case for damages at 
common law, then he may recover whatever 
damages he can show he has sustained, al- 
though it may exceed his cebt. But in such 
an action the defendant would also be per- 
mitted to show any circuinstances to prove 
that a much smaller amourt of damages had 
been sustained by the escape, and even to 
reduce the verdict of judgment to mere no- 
minal damages. 

In this case the action was in debt on the 
statute, and the plaintiff has a right to a judg- 
ment for debt and costs, and no more. 

T. C. Hamley and C. Wheeler for the 
plaintiff. 

2. C. Ramsay and J. M. Read for the de- 
fendant. 


DISTRICT COURT. 
PHILADELPHIA, Noy., LS30. 
Sullivan v. Murphy. 


A person is not responsible for an injury which is 
brought about without any default or negligence 


on his part, but if the injury was the etlect of 


his intoxication from voluatary drinking to ex- 

cess, he is liable, 

Trespass. The declaration alleged that 
the defendant had assaulted and beaten the 
plaintiff, thrown him on the floor, and cast 
scalding water upon him. Plea, not guilty. 

The evidence presented this case. The 
plaintiff was sitting in the bar room of a ta- 
vern in Shippen street, behind and near a 
stove, upon which a vessel containing several 
gallons of hot water was placed, when the 
defendant with some others came in, pro- 
cured and drank some brandy. Shiortly af- 
terwards several other persons entered the 
same room, and the defendant and his friends 
who were then standing near the bar, step- 
ped back to permit the last company to ap- 
proach the bar. At this juncture, but from 
what cause did not appear, the defendant 
stumbled, fell backwards against the stove 
with so much force that it was prostrated, 
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the vessel with the heated water was pro- 
jected, by this means, in the direction in 
which the plaintiff was sitting, and a consi- 
derable portion of the water was thrown on 
the plaintiff and scalded him very severely. 
It was proved, that the defendant was ercited 
with liquor when he entered the tavern, but 
in the opinion of the witnesses was not drunk, 
‘The jury were instructed that if they believed 
from the evidence, the fall of the defendant 
was a mere accident brought about without 
any default or negligence or any 
conduct on his part, he would not be respon- 
sible to the plaintiff for the injury he re- 
ceived; but if the fall was the effect of 
intoxication from voluntary drinking to ex- 
cess, he was culpable and the verdict should 
be for the plaintiff. 


lmproper 


A motion was made for a new trial on the 
ground of misdirection in this charge. 


S. H. Perkins and W. B. Hieskell for the 
plaintiff. 
J. M. Doran for the defendant.— 


by rue Covrt.—The plaintiffs counsel 
rely on the case of Weaver v. Ward (Hobart, 
134), where the defendant, a soldier, exercis- 
ing in the train bands, fired his 
charged with powder only, without intention 
of injury to the plaintiff or any one else, and 
hurt the plaintiff; andon Underwood rv. Hewson 
(1 Strange, 596), where the defended in un 
cocking his gun, it went off and accidentally 
wounded the plaintiff, a bystander. 


musket 


In the former of these cases, the defen- 
dant pleaded specially the circumstances 
under which the injury happened to the 
plaintiff, and on demurrer, judgment was gi- 
ven for the plaintif. 
is very brief, but enough appears to show that 
the ground of the judgment was that the de- 
fendant had not discharged himself by tie 
plea of nil fault, for it is said “no man shall 
be excused of a trespess except it may be 
judged ulterly uithoul his Sault 3” and it is 
added by way of illustration, “as if a man 
by foree take my hand and’strike you, or if 
here the defendant had said that the plaintiff 
ran across the piece when it was discharging, 


The report of this case 


or had set forth the case with circumstances so 
as tt had appeared to the Court that it had 
been tnevilable, and that the defendant had 
commilted no negligence to give occasion to 
the hurt.” 
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Underwood v. Hewson is comprised in the 
following short note: “The defendant was 
uncocking a gun, and the plantiff standing 
to see it, it went off and wounded him; and 
at the trial it was held that the plaintiff 
might maintain trespass.” 

Now in regard to this latter case all that 
can be inferred from it is that the absence of 
intention to injure will not in itself excuse a 
trespass. But that the defendant was not 
chargeable with negligence is not stated nor 
can it be at allimplied. The note of the re- 
porter is merely as to the ruling in a trial for 
a trespass, the special circumstances of 
which, with the exception of its being unin- 
tentional, are not given. This decision is an 
authority and is usually used for that pur- 
pose, to show that trespass and no&® case is 
the proper form of action for an immediate 
injury occurring unintentionally as to the 
aggressor, but yet not without his fault or 
negligence. See Learne v. Bray, (3 East, 
595.) The direction complained of in the 
case at bar, has no relation to the form of 
action. And in the aspect in which it was 
presented is abundantly fortified by reason 
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and authority. 

The earliest of reported cases on the sub- | 
ject is Millen v. Fandrye, cited by Mr Justice 
Aston, in Beckwith v. Shoredike, (4 Burr. 
2094,) from the additions to Chief Justice 
Popham’s Reports, 161. “The defendant 
with a little dog, chased the plaintiffs sheep | 
out of his ground, where they were tres- 
passing, and drove them off his ground. 
They went into another man’s ground, which 
had no hedge to divide it from the defen- 
dant’s grounds, and were contiguous. The 
dog pursued them into the elher man’s land 
so next adjoining. The defendant, as soon 
as the sheep were out of his own land, called 
in his dog and chid him, The owner of the | 
sheep brought an action of trespass for cha- | 
The court gave judgment, 





sing his sheep. 
‘quod querens nil capiat per billam,’ being of 
opinion, ‘that trespass lay not in that case, 
for they hold it to be an involuntary trespass, 
whereas a trespiss that may not be justitied 
ought to be done voluntarily. They thought 
he might lawfully drive the sheep out of his 
own land with his dog; and he did his best en- 
deavor to recall the dog when they were dri- 
ven out of it, but the nature of a dog is such 
that he could not be recalled and withdrawn 
suddenly and on an instant. ‘Thereupon 





j . 
| chaise. 





trespass did not lie against the defendant {,, 
what was done.’ ” 

So in Wakeman v Robinson, (1 Bing. 213. 
Chief Justice Dallas thus states the law hy. 
ving reference to an action of trespass {iy 
driving against a horse with a gig and injy 
ring him: “ if the accident happened entire); 
without default on the part of the defenday: 
or blaine imputable to him, the action does 
not lie.” ‘To the same effect is Davis ; 
Saunders, (2 Chitty’s Reports, 639,) whic! 
was trespass for running against the plain. 
tiffs post chaise with a cart and killing on 
of the horses drawing the post chaise, by th 
shafts of the cart. The defence relied upc: 
was that the chaise and cart were travellin: 
on the road in opposite directions, and thw: 
the collision between them took place throug 
the negligence of the plaintiff or by mere w 
cident and without any default on the part o: 
the defendant. 

That this would have been a complete « 
fence if properly presented for adjudicat; 
is treated by Lord Ellenborough as one 
the common-places of the law. “If,” say: 
he, “what happened arose from inevitable «- 
cident or from the negligence of the plaintit 
to be sure the defendant is not liable.” A: 
see Milman v. Doiwell, (in the same book, 37> 

A nisi prius case before Lord Chief Jus 
tice Denner, recognises the same doctrine | 
its fullest extent. The syllabus of the c 
is this: “In action of trespass for inj’ 
done to a horse by a pony and chaise ruv- 
ning against it, it was sworn on the part 
the defendant, that his wife was holding ! 
pony by the bridle and a showman came | 
and frightened the pony who ran off with | 
Held that if true, this was a go 
defence. Goodman v. Taylor, (5 Car. a 
Payne, 410.) 

Rule refused. 
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Selections from 5 Bingham’s New Cases, part 3; 
Scott. part 3, (Common Pleas) ; 4 Meeson @ 
Welsby, part 5; 7 Dowling’s Practice Cases, port 
(Exchequer); 8 Carrington and Payne, putt 
(Nisi Prius.) 


ADMISSION OF JURYMEN. 
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Impugning Verdict—On a motion for 
new trial, the court will not receive an a 
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to him by one of the jurymen, that the ver- 
dict was decided by lot. 
4 Mees. & Wels.721. S.C. 7 D.P.C. 223. 


ARBITRATION. 
1. Set off.—Money not due at time of re- 


ference, but due before award, allowed to be | 


set off against claim. Petch v. Fountain, 5 


N.C. 442. 


2. Statement by Arbitrator.— 1 fidavit.— | 


Jones v, Corry, 7D. P.C. 299; 8. C.5 N, 


C. 187. 





ATTORNEY’S BILL. 

Costs.—Offer of Compromise.—lf an at- 
torney does not communicate the offer of a 
compromise of an action he is conducting to 
his client, but goes on merely to put costs 
into his own pocket, he cannot recover for 
such costs. As it is the duty of the attor- 
ney to communicate such offer, the jury must 


presume that he did his duty until the con- | 
Sillgent v. Thomas, 8 Carr. | 


trary is shown. 
& P. 762, 
BILL EXCHANGE, 


Presentment of Foreign Bill.—A bill of 
exchange was drawn in duplicate on the 12th 


OF 


of August at Carbonear, in Newfoundland, | 
payable ninety days after sight, on S. & Co. | 


in England, for the freight of a voyage from 
Liverpool to Carbonear. 
presented for acceptance by S. §& Co. until 
the 16th of November. 
miles from St John’s, with a daily communi- 


cation between those places; and from St | 


John’s there is a post office packet, three 
times a week to England, the average voyage 
being about eighteen days :—Held, that the 
jury had properly found that the bill was not 


presented for acceptance within a reasonable | 


time, no circumstances being proved in ex- 
planation of the delay. [Muilman v, D’ Egu- 
ino, 2 H. Bl. 565; Mellish v. Rawdon, 9 Bing. 


416,2 M. & Scott, 570 ;] Straker v. Graham, | 


4 Mees. & Wels. 721. 





CRIMINAL LAW, 


1. Accomplice.— Evidence in Confirmation. 
—On an indictment for receiving a stolen 
32 


Straker v. Graham, | 


The bill was not | 


Carbonear is twenty | 


sheep with knowledge, &c. an accomplice 
stated that he himself stole the sheep, and 
gave it into the hands of the prisoner, who 
carried it into the house in which he, the 
prisoner, and his father lived. The accom- 
plice also stated where the skins of the sheep 
were hid. To confirm the accomplice it was 
proved that a quantity of mutton was found 
in the house in which the prisoner resided, 
which corresponded in size with the stolen 
sheep: Held, sufficient confirmation of the 
accomplice to be left to the jury, but that if 
the confirmation had merely gone to the ex- 
tent of confirming the accomplice as to mat- 
ters connected with himself only, it would 
not have been sufficient. [Patteson, J.] 
Reg. v. Birkett, 8 Carr & P. 732. 

2. Burglary.— What constitutes.—If, a 
person commits a felony in a house, and 
| breaks out of the house in the night time, 
this is burglary, although he should have 
‘been lawfully in the house, 
| Ifa lodger in a house has committed a lar- 
| ceny there, and in the night time even lifts a 
latch to get out of the house with the stolen 
property, that is a burglarious breaking out 
of the house. [Erskine, J.] Reg. v. Wheel- 
don, 8 Carr & P. 747. 

3. Concealment of birth.—Statule 9 Geo. A, 
c. 31.—It is essential to the commission of 
the offence of concealing the birth under the 
14th section of the statute 9 G, 3, c. 31, that 
the prisoner should have done some act of 
disposal of the body after the child was dead ; 
| therefore, if the prisoner had gone to a privy 
for another purpose, and the child came from 
| her unawares, and fell into the soil and was 
suffocated, she must be acquitted of this 
charge, notwithstanding her denial of the 
birth of the child. Reg. v. Harriett Turner, 
8 Carr. & P. 755, 

4. Confession, Evidence of.-—When made 
under inducement,—lt is the opinion of the 
| judges that evidgnce of any confession is re- 

ceivable, unless there has been some induce- 
| ment held out by some person in authority. 
If a person, not in any office of authority, 
| hold out to an accused party an inducement 
| to confess, this does not exclude evidence of 
| such confession. 





Where the house of Mr L. had been on 
fire, and the prisoner, a female servant there, 
| was sent for into the parlor, where Mr W. 
| a person not in authority, in the presence of 

Mrs Z.. held out an inducement to the pris- 
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’ oner to confess respecting the fire. Mrs L. 


expressed no dissent :-—Held, that a confes- | 
sion made upon this was not receivable, as 
the inducement must be taken as if it had 
been held out by Mrs Z., who was a person 
in authority overthe prisoner. Reg. v. Tray- | 
lor, 8 Carr, & P. 733. 

5. Murder.—Description in indictment.— 
In an indictment against a married woman, 
for the murder of her illegitimate child, it 
was stated that she “in and upon a certain 
male infant child, of tender age, to wit, of the 
age of six weeks, and not, baptized, feloni- 
ously and wilfully, &c., did make an assault, 
&c. :—Held, that this description was not | 
sufficient, as it neither stated the name of 
the child, nor stated it to be to the jurors un- 
known, Reg v. Elizabeth Biss, 8 Carr, & | 
P. 773. 

6. Rape.—Assault with intent, §e.—A 
boy, who at the time of the offence was un- 
der fourteen years of age, cannot in point of | 
law, be held guilty of an assault with intent 
to commit a rape; and no evidence is admis- 
sible to show that, in point of fact, he could 
commit the offence of rape. [Patteson J.] 
Reg. v. Phillips, 3 Carr. & P. 736. 


HUSBAND AND WIFE. 


' it while she is 


house of a third person to reclaim his wife, 
as being unlawfully harbored there ; at least, 
before doing so, he should have given dis. 
tinct notice to the third person that, as fa 


/as by law he could, he revoked the license, 


In an action of trespass, with a plea of jus. 
tification that the defendant entered the 


plaintiff's dwelling-house to reclaim his wife, 


who was wrongfully harbored there, a deed 


_of separation of the defendant ané his wife is 


admissible in evidence, if executed by the 


defendant, although not executed by either o/ 


the trustees. 

Semble.—That the daughter, or even a 
female servant, of the occupier of a house, 
has such a possession of her bed-room as 
will entitle her to maintain trespass against 
a person who wrongfully forces himself into 
in bed. [Denman, C. J. 
Lewis v. Pansford, 8 Carr. & P. 687. 





NEGLIGENCE, 
Damages, measure of.—In an action for 


the negligent driving of the defendant's car- 


riage against the plaintiffs horse, it appeared 
that the horse, at the time of the accident, 
was worth 40/., and that for six weeks afler 
the accident he was kept at a farrier’s for the 
| purpose of being cured, and that, at the end 


1. Separation.—Maintenance.—If a hus- | of that time, the horse was permanently dam- 


band and \wife separate by mutual consent, 


aged tothe amount of 20/. :— Held, that the 


° . 2 ‘ . P A rs Tete) f 
the husband is liable for reasonable mainte- | Proper measure of damages was the keep 0! 


nance for his wife, unless she has a compe- 
tent provigion either from her husband or 
from some fund of her own; 


|the horse at the farrier’s during the six 
| weeks, the farrier’s bill and the difference 


and if she has | between the value of the horse at the time 


such provision it lies on the husband to show | of the accident and at the end of the six 


that. 
* A mere notice by the husband that he will 


not pay for goods supplied to his wife, will , during the six weeks. a 
| Hughes v. Quentin, 8 Carr. & P. 703. 


not avail him, if, under the circumstances of 
the separation, he is liable ; but if the hus- | 
band and the wife both deal with the same 
tradesman, and the latter ggree with the 
husband not to charge him for goods to be 
supplied to the wife, the tradesman cannot, 
after that, charge the husband for such goods. 
Dixon v. Hurrell, 8 Carr. & P. 717, 
2. Separation, Decd of.—Harboring Wife. 
—Trespass in entering dwelling house.— 
Evidence.—W here 2 husband, by a deed of 
separation executed by himself and by the | 
wife, but not executed by either of the trus- | 
tees, has given his wife license to live where 
she pleases, he is not justified in entering the 








| weeks; but that the plaintiff ought not to be 


allowed also for the hire of another horse 
[Abinger, C. 8 
[See 
Clare v. Maynard, 7 Carr. & P. 741.) 





STOPPAGE IN TRANSITU. 
‘The right of stoppage in fransilu is no! 
determined till the goods come into the actu- 


al possession of the consignee. Jackson v. 
Nichol, 5 N. C. 508. 





TRESPASS. 
Foot passenger, driving against.— Rul: 
the road. —Pleading.—A foot passenger |i 
a right to cross a highway ; and persons driv- 
ing carriages along the road are liable to an 
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action if they do not take care to avoid 
driving against the foot passengers who are 
crossing the road. [Sed vide Woolf v. Beard, 
8 Carr & P. 373; and Hawkins v. 
Cooper, 8 Carr. & P. 473; in which latter 
case it is reported to have been held 
that the jury, before they could find a verdict 
for the plaintiff, must be satisfied that the in- 
jury was attributable to the negligence of the 
driver and to that alone, and that if they 
thought that it was occasioned in any degree by 
the improper conduct of the plaintiff, in cross- 
ing the road in an incautious and imprudent 
manner, they must find their verdict for the 
defendant. | 

If a person thus driving cannot pull up, 


have proper tackle. 

The rule as to the proper side of the road 
does not apply with respect to foot passen- 
gers; as regards foot passengers, carriages 
may be driven on any part of the road. 

In trespass for driving a carriage against 
the plaintiff, the defence of inevitable acci- 
dent must be specially pleaded. [Knapp v,. 
Salisbury, 2 Camp. 500; Boss v. Litton, 5 
Carr. & P., p. 407,] and upon the pleas 

Ist, not guilty ; and second, that the ac- 
cident arose by and through the mere negli- 
gent, careless and improper conduct of the 
plaintiff :—Held, that it is not a defence that 
there was no fault anywhere, but that before 
the jury could find a verdict for the defen- 
dant they must be satisfied that the matter 
arose from the negligent, careless and im- 
proper conduct of the plaintiff and that alone. 
Cotterill v. Starkey, 8 Carr, & P. GUI. 


OBITUARY NOTICES. 





In Boston on the Mth of November, 
Ezextet Hexser Dersy, Esa. Counsellor at 
Law, aged 40, ° 
In England Mr Justice Vauauan, famous 


in the criminal calendar of Old Bailey, aged 


71, with disease of the heart or transferred | 


gout. 


In St Louis, Mo., on the 19th of October, 
the Hon. Joserpn M. Wuire, late of Florida. 
He was long and extensively known as 
one of the most distinguished politicians and 
ablest jurists of the day. He was buried 


| Lee, Judge of the District Court of 











with masonic honors, and his body was fol- 
lowed to the grave by a large number of 
citizens. 


In Charleston, S. C., the Hon. Tuomas 
the 
United States, for the District of South 
Carolina, aged 69 years. 

From his youth upwards, Judge Lee has 
occupied important and responsible public 
offices in South Carolina. He was for sev- 
eral years a member of the state legislature, 
was state solicitor and judge of the court of 
common pleas and was subsequently repeat- 
edly elected comptroller general of the 
state bank, which office he filled for several 
years to general satisfaction. On the morn- 


in the harbor were displayed at half mast in 
respect to his memory. 


In Portland, Maine, Joun G. Deane, 
Ese. 

He was a native of Massachusetts and a 
descendant of John Deane, who early came 
to that commonwealth from England and 
settled in Taunton ; from him it is believed 
that all of the name in New England sprung. 
After qualifying himself for the practice of 
law, Mr Deane established himself at E:ls- 
worth in Maine. Here he acquired a high 
reputation as a lawyer and an extensive 
practice; and for many years represented 
the district to which his town belonged in 
the Legislature. It was while he was em- 
ployed in this duty that he turned bis atten- 
tion particularly to an examiration of the 
evidence on the disputed boundary between 
Maine and New Brunswick. Te very full 
and able report which he drew on this sub- 
ject, as chairman of the committee of the 
House of Representatives tn 1828, evinced 
a thorough knowledge of the testimony in 
support of our position, and of the whole 
ground of the eontroversy. It established 
his reputation with the pabliz and led to his 
einployment on several oceasions, in which 
an acquaintance with this important topic 
rendered his services very useful to the 
State, 

About the year 1831, he made a general 
exploration of the territory by order of Gov- 
ernment, and in 1838 he was appointed by 
Gov. Kent one of the Commissioners under 
a resolve of the legislature, to explore the 
line claimed by Maine as the boundary of 
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the treaty of 1783. This duty he was pe- 
culiarly qualified to discharge, by his famili- 
arity with the face of the country which he | 
had before examined, and his acquaintance | 
with the history of former surveys and of) 


the whole matter of the controversy. 


The 


report which he submitted to the Governor 
and Council! of the execution of t:is com- 
mission was very satisfactory, and the infor- 
mation he obtained, enabled him to correct 
many errors which have been continued in 
our maps from an entire ignorance of the 
features of the country. - 


The Portland Courier, from which 


the 


above is extracted, says the deceased has 
been engaged the past year in preparing a | 
map of the northern part of the Stete of 


Maine, which will embody,all the improve- 


ments which his careful survey and accurate 
knowledge of the territory put it in his power 


to make. 


In Pittsfield, Mass., on the Gth of Novem- | 


ber, the Hoy, 
Stockbridge, Mass., aged 59 years. 


THEeopore 


Sepewick, of 


On the day of his death, Mr Sedgwick 
‘vas on a visit to Pittsfield to meet a party of 


his: political friends. 


Ile was called upon to 


address the meeting and spoke about twenty 


ininu tes. 


He 


introduced 


his remarks by 
seme very serious and wupressive observa- 


tions u,2on the obligations of ali, and especi- 
ally of .nen of his age who had not long to 
live, to utter no sentiments but such as they 


thought to .be true. 


Hie said he had no per- | 


sonal inter es't in the opinions he intended to 
express, ene! was induced to declare them, | 
conviction of their importance 


only from 


and truth. 


1 Ie: sat down before he had quite | 


finished al! he: iutended to say—after sitting 
a few moments, and at about the hour of 
nine o’elock, he: 1'ese to go to his lodging, but 
his limbs immec'ia tely failed him. It was soon 
apparent that he had an attack of paralysis 


and in a few hour}, 
o'clock, before any 


ut a quarter past two 
of his family except a 


brother could come t? him, lite was gone. 
Mr Sedewick retained his consciousness 


and his powers of spe ‘ch, almost 


to the last, 


—he was deeply affected by the great kind- 
ness of those who had the care of him, and 
sank into the arms of death, with the quiet- | 
ness of an infant’s sleep. 


Ile was a man of most excellent charac- 
ter and his loss will be seriously felt in this 





eee 


He was born in Sheffiely 


commonwealth. 
in December, 1780. At the age of sevyey 
his father removed with his family to Stock. 
bridge. He was bred to the profession « 
the law; having finished his preparatory 
studies, he began practice in Albany, devo. 
ting himself with untiring assiduity, and wit) 
great success to the duties of his profession, 
until ill health compelled him to abandon jy, 

In 1821 he retired from his profession an 
removed to Stockbridge. He retired not ty 
idleness—with him industry was a matter o} 
conscience as well as inclination. With the 
pursuits of literature, he combined the more 
active ones of agriculture and horticuiture, 
By his own example he did much to create 1 
taste for fine cultivation of farms, gardens, 


,and fruits in his neighbors and townsmen. 


He was twice elected president of the Agi. 
cultural Society of the county. Ile was 
several times elected a representative to the 
General Court. It was while a member o! 
the legislature, that after much inquiry, ex- 


amination, and reflection, he presented to its 


consideration (in 1827) the project of mu. 
king a rail road from Boston to Albany, Ai 
that time there was not a foot of public rai- 
way in Massachusetts, It was a bold pro- 
ject. He advocated it with the power « 
one who had all the knowledge that then ex- 


_isted upon the subject of railways, and wit! 


all the earnestness of one convinced of t) 
truth of his opinions, He could not persuad 
a majority of the legislature, but he never 
relinquished his opinions. He often said, Mi 
might not see the work accomplished, bu! 
there were those living who would. He «i 
live to witness the completion of the row 
from Boston to Springfield, a distance of ov 
hundred miles. He did live to see a cow: 
monwealth which put their veto upon his 
project by a dead majority, adopt and carr 
it into effect. 

Within a few years Mr Sedgwick hia 
been ay somewhat active member of ti 
democratic party, and in 1838 he was a can 
didate for the office of Lieutenant Governo 
of Massachusetts, but declined the nomina- 
tion in 1830. 

He has published several volumes upot 
Public and Private Economy. This is 0 
the time or place to discuss either his polit 
ca! sentiments, or the merits of his publisi 
works, 





The latter have been favorably re- 
ceived by the public, and are remarkable & 
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proefs of the wide observation, deep reflec- 
tion, varied Jearning, and personal virtues of 
their author. 

In his domestic and social relations he 
was above all praise. As the elder brother 
of a family extensively known by the pub- 
lished works of some of its members, but 
more advantageously known for the personal 
virtues of all; he embodied, illustrated, and 
enforced those maxims of wisdom and virtue, 
which he received from his eminent and wise 
father. His house was dedicated to a gen- 
erous, kind, and unaffected hospitality. His 
affections were not limited to those allied to 
him; his personal intercourse with all, was 
that of a friend. No man ever parted from 
him, but with the coaviction that he was 
beloved by him. This was a true conviction, 
for he always found, or at least thought he 
found in every man the element of some 
goodness, however much it might be obscured 
by vice. He had a strong, true and unaf- 
fected love of mankind, a stronger faith in 
the virtues of man than many have, believ- 
ing that not only their miseries, but their 
vices are caused more by the inequality of 
their condition, than by any intrinsic perver- 
sity of character. 


The following notice of the deceased is 
from the New York American: 


Few men have passed through life with 
more rectitude of mind and purpose, than 
the late Theodore Sedzwick. To a natu- 
rally mild and amiable temperament he added 
a cultivated intellect, an unaffected benevo- 
lence,and great simplicity of manners. His 
mind was active and inquiring ; his judgment 
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concealed from the superficial observer the 
character of his talents. 

I know of no instance in which integrity 
so vindicated the loftiness of its nature, as in 
him. The consciousness of rectitude, and 


the entire freedom from all malignity of 


thought or purpose, seemed to throw around 
him an air of ease, of self-respect, and even 
of dignity, which no rank or talent could 
confer. 

Iiis persona! appearance was strikingly 
plain. He was not only free from the pride 
of appearance, but negligent in his dress ; 
while his address was unpretending, simple, 
and familiar, Nor was there much of ele- 
gance or of polish either in his language or 
style of expression ; and yet the word gen- 
tleman was written, as it were, in letters of | 
light all over him. No habit, no situation, 
no circumstance could conceal it. This hi- 
ving impress of character, was, I think, the 
natural offspring of the purity and manliness 
of his mind. 

I have no great faith in the doctrine of 
hereditary virtues. Yet there is something 
in name—something perhaps in blood. ‘The 
early annals of Massachusetts bear testimony 
to the character of his ancestors. His father, 
the Hon. Theodore Sedgwick, was distin- 
guished in the Revolutionary War, Sy his 
activity and zeal in the cause of the country ; 
and subsequently by his courage and address 
in quelling the insurrectionary movements in 
his native state. He was, however, better 
known, and more distinguished as a civilian, 
statesman and jurist, under the administra- 
tions of Washington and the elder Adams— 


having filled in succession the several sta- 


just, his morality pure, and his principles | 


well defined and well reflected. 

He enjoyed the great and unspeakable ad- 
vantage of having but little within his own 
breast to contend with. 
or secret springs of evil in his nature, which 
his resolution was called upon to repress. He 
had none of those dark or violent passions, 
against which reason and virtue sometimes 
strive in vain. But, on the contrary, the ge- 
nial spirit of mildness and sociality reigned 
in his bosom, 
warmest affections, the must unsophisticated 
feelings were his. He carried their impress 
in his countenance ; they were manifested in 
his voice, his air, his manner. Their influ- 


tions of Speaker of the House of Representa- 
tives, President pro tem. of the Umted States 
Senate, and Judge of the Supreme Judicial 


| Court of Massachusetts. 


He had no latent | 


Thus the family of Mr Sedgewick may be 
considered as belonging to what would now 


be termed the .?ristocracy of the country; in 


The liveliest sympathies, the | 


| 


other words, as ranking among the friends 
and framers of the Constitution, and among 
the enlightened advocates of order and of 
law. It would have been singular indeed, if 
Mr Sedgwick, inheriting the high and gen- 
tlemanly qualities of his family, had not also 
imbibed their political principles. I became 
personally acquainted with Mr Sedgewick in 
the year 1806, and certain it is that he be- 


ence ennobled his conduct, even while they ' longed not to the Democracy of that day—a 
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democracy which, dimmed and adulterated as 
it was, by the visionary theories of its illus- 
trious founder, was yet pure and noble in 
comparison with the mongrel school that has 
subsequently usurped its name. 

At the period above referred to, Mr Sedg- 
wick had just commenced the practice of the 
law in the city of Albany, ranking high in 
his profession, and ‘still higher in society. 
Had he been covetous of wealth, his industry 
alone would have secured it. Had be been 
ambitious of professional eminence, his ta- 
lents placed the object within his reach. 
Had he aimed at politicai distinction, his 
personal popularity, the manliness of his mind, 
and the attractive urbanity of his manners, 
would have rendered his success certain. 
But it was not in his nature, I may say it 
was not in his power, to place his heart upon 
either of these. 


The original foundations of his character 


were cast too deep—his desires were too 
moderate, his philosophy too just. Young 


as he then was, he seemed to have cast his | 
| Mr Job R. ‘Tyson, in which he eloquently urge: 


eye over the landscape of life, of men and of 


, things, and to have viewed tle scene with | . . 
| something upon which the happiness and usefil. 


doubt and distrust. The great objects of vul- 
gar pursuit, he thought were not worth the 
struggle. 

Satisfied with a simple competency, which 
he had slowly and honorably acquired, he 
retired from his profession while yet in the 
prime of life, and, with unremitted diligence, 
devoted himself to doing good. 

In his efforts to promote the interest of | 
‘hers, Mr Sedewick did not contine himself | 
‘9 any particular class, occupation or walk in 
life. Encouraged, perhaps, by the example 
of his universally admired and highly gifted 
sister, he employed his pen upon several sub- 
jects, and with ability and success. He gave 
a portion of his time to the public, in the 
legislature of his native state, and devotec 
still more to the agricultural interests of the 
county in which he resided. liorticulture, 
literature, and even politics occupied his lei- 
sure hours. 

I have already alluded to his early politi- | 
cal opinions: that they underwent some 
change, and partook, in some degree, of the | 
mis-called reformations of the day, I lave 
reason to believe. But whatever they were, 
in him they were honest, sincere, and per- 
fectly disinterested. Few men are capable 
of resisting the pressure of opinions that are 





| 


| 





continually bearing upon them ; 


and zeal, 
however honest, in periods of excitement be. 


comes, in some measure, a disease. His po. 
litical associations in the latter part of his 
life, were certainly the reverse of those wit) 
which he commenced it; and it is possible 
that the reiterated pretensions to the greatest 
philanthropy, the purest benevolence, the larg. 
est liberty, &c. &c., may have been consi- 
dered as sincere, and hence may have pro- 
duced some influence upon h's mind. But a 
truer patriot, a sincerer friend, a more upright 
and conscientious man, never lived. Ay 
acquaintance of more than thirty years au- 
thorizes me to bear this testimony to his 
virtues and his memory. 
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JUDICIAL URBANITY. 


We have before us a short extract from a dis 





| judge ; 


course before the Law Academy of Philadelphia by 
the necessity of a cultivation of the teimper, ; 


The r 


marks although addressed to the Bar apply with 


ness of the lawyer materially depend. 


equal force to the Bench, inasmuch as the charac- 
ters and manners of those who preside in courts 


| of justice give a tone to all the proceedings befor: 


them. In estimating the value of this quality to 
those on the Bench, we should remember, no! 
| merely that the courtesy of the gentleman deco 
_rates worthily the dignity of the judge; not 
merely that they who labor in the courts have « 
| right to expect that their labors, which are gen- 


erally severe, and sometimes exhausting, should 


not be made intolerable by the demeanor of tly 
not merely this, because if that demeanor 


| be reprehensible, the evil reaches much farther 


It obstructs the course of justice, and impairs the 
utility of the court. It is often difficult enough to 
look through complicated facts, and discordan! 
evidence, and see what law and justice require. 
and this difficulty increases rapidly, when the 


| judge himself brings an impatient and_ irritable 


temper to thicken the darkness. If he be rude, 


! . . . “ 
_al-hough unintentionally, if he speak witii th: 


tone and aspect, though not the feeling of anger or 
contempt, he silences the timid, and keeps out 0 
the case what it may be his duty to hear and con- 
sider, while he excites the irrepressible resent- 
ment of the bold and irritable, and perhaps pro- 
vokes from them retorts which make contusion 
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worse confounded. And such manners are most 
mischievous in their effect upon public opinion. 
Perhaps they are most of all to be deprecated be- 
cause of their influence in breaking down the reve- 


rence and respect which should guard our courts of | 


law as the temples of Justice, and as the best defen- 
ces of whatsoever we have that is worth defending. 
The injury to the judges themselves reaches farther 
than the present day. ‘The impetuosity of Coke, 
the irritability of Tenterden, and the occasional 
dogmatic violence of Ellenborough, scarcely more 
alienated their contemporaries, and diminished the 
lustre of their judicial renown, on the bench, than 
it has affected the deliberate estimate of their cha- 
racters with posterity. 





BOSTON MUNICIPAL COURT. 


The article on the Magnicipal Court of Boston, 
on the first page of the present number, was writ- 
ten by a gentleman who has long been connected 
with the court, and who knows as much of its his- 
tory and business as any person living. We have 
reason to believe that all the statements may be 
relied onascorrect. There is an accidental omission, 
however, in the second note on page 226, which 
it is proper to mention. It should be there stated, 
that the Hon. Joseph Hall succeeded Judge Dawes 
as Judge of Probate, in 1825, and held the office 
about ten years. One anecdote which we have 
heard respecting Judge Dawes, in which the 
writer of the article was himself a party, might 
have found a place. In an exciting trial for an 
election riot, some unexpected interlocutory dect- 
sions and strong remarks by the judge were 
deemed by the counsel of the defendant to bear 
with undue severity on his client, and induced 
him, after a smart contest upon those points, to 
say to the jury, in the commencement of his argu- 
ment; “ By this time, gentlemen, you must be 
convinced, that hard indeed is the condition of the 
defendant in this court.”” “ Say that again, sir,” 
exciaimed the judge with extra-judicial quickness 
and ire, “and I will commit you.” “ I have no occa- 
sion to repeat it,” replied the counsellor coolly, 
“as there is no danger of its being forgotten.” 

We formerly took occasion, on the appointment 
of the present sheriff of Suffolk, to speak of seve- 
ral habits of disorder in this court; and we are 
now happy to say, that most of them have been 
remedied, and the respectability of the court has 
thereby been increased. Nor can we omit the 
opportunity of saying that the new sheriff has thus 
far proved himself every way competent to the 
station he occupies. This, we believe, is the ge- 
neral opinion of those who have had occasion to 
remark on the subject. 


Monthly Chronicle. 
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MONTHLY CHRONICLE. 


Massacnusetts. During the month several opin- 
ions have been delivered by Mr Justice Story in the 
Circuit Court of the United States, reports of which 
we have on hand for publication in the next number 
of our Magazine. There has not been, apparently, so 
much business transacted at the present, as at some 
previous terins of this court. There appears to have 
been considerable delay in some of the cases. When 
acase is fairly before the court it is very soon dis- 
posed of; and the delay in most instances has been 
occasioned hy the want of preparation on the part of 
counsel, and Judge Story’s known anxiety never to 
hear a case argued at the bar until the counsel feel 
that they are perfectly prepared. He recently inti- 
mated, that at the next term, counsel would be 
required to he ready when cases were regularly set 
down for a hearing, and that gentleman of large prac- 
tice must elect for what cases they would be retained 
and not permit their engagements in other courts to 
interfere with their business in this court. 

We publish in the present number, reports of seve- 
ral cases argued and determined at the late term of 
the Supreme Judicial Court in Essex. The principal 
cases decided at the late Law Term in Dedham, we 
hope to publish next month. 

We are happy to announce that Theron Metcalf, 
Esq., of Dedham, has been appointed reporter in the 
place of Mr Pickering, who recently resigned. This 
cannot fail to give general satisfaction not only in this 
commonwealth, but to all who receive the Massachu- 
setts reports. Itis to be regretted that Mr Metcalf 
did not receive the appointment at once, as a merited 
compliment to his learning and many accomplish- 
ments as a legal writer; but there were influences 
unworthily at work in opposition to this, although 
they have not succeeded in preventing the appoint- 
ment of the gentleman generally acknowledged to be 
best fitted for the office of reporter. 


Maine. We learn from the Bangor Democrat, 
that the Supreme Judicial Court held a session of 
four weeks in that city at the last term. 


number of actions on the docket, was 969. 


The whole 

Of these 
669 were disposed of, or continued for judgment. to 
indulge debtors, on account of attachments, of which 
300 at least were defaulted or continued for judgment, 
and 350 finally disposed of. About 300 were for trial 
on the docket, and were continued. There were only 
89 new entries; a less number than at any term of 
the court for years. At this session of the court Mar- 
garet Logan recovered of one Munroe $168,75 for a 
breach of promise of marriage. 


Venmont.—The legislature of this state adjourn- 
ed on the 19th ult., after a session of six weeks, 
which has principally been devoted to revising the 
statutes. 
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Iw an action recently brought in the District Court 


of Philadelphia, against the husband on a promisso- | 


ry note given by the wife, whe kepta retail store, for 
merchandise used in said store, it was decided by the 
court that if the busband knew of the purchase thus 
made, and of the wife signing promissery notes in 
her own name, in the prosecution of the business in 
which she was engaged, he was liable for the debt. 
The action was brought by George Webb against 
Edward Mackinley, doing business under the firm of 
Mary Mackinley, to recover the sum of 8497 70, 
being the amount of a note given for goods by said 
Mary Mackinley, his wife. In accordance with the 
charge of the court, the jury gave a verdict for the 
plaintiff, for the full amount of note and interest. 


The citizens of Charleston have determined, at a 
public meeting, to erect a monument to the memory 
of the distinguished and lamented Hayne, in the 


centre of the city square—and, through a committec, | 


selected Gen. M’Duflie to deliver an eulogium on his 
life and character. Many of the most respectable 
papers throughout the Union are fervent in expres- 
sions of regret at the loss of so respectable and use- 
ful a citizen. 


At the late term of the Superior Court at Jackson, | 
La., a man named Passmore was tried for murder on | 


the accusation of one Raffenberg, a foreigner. Pass- 
more was ucquitted, but has since, in conjunction 


with several accomplices, committed a brutal murder | 


on Raffenberg, by tying him to a tree and shooting 


him seven times. The offenders have been arrested. 


The law against carrying deadly weapons ts very | 


severe in the island of Cuba, and is enforced with 


great strictness. Some short time ago, two Ameri- 


| go about his work, or obey his orders. The warden 
| would probably have been killed, but for the interfe. 
rence of his deputy, which enabled him to draw, 
pistol and shoot the convict. 


| 


| Several respectable farmers on the Holland Lang 
| Purchase, N. Y., have been held over to bail in th 
sum of $15,000, charged with burning the house oj 
the agent of a new purchaser, who had sacrificed the 
| property of one of the settlers under a mortgage. 


The Leicestershire (Eng.) papers comment wit) 
| great and just indignation upon the extraordinary de. 
| cision of certain magistrates in that county, who 
| fined a young man forty shillings and costs, for 
| cleaning his shoes on Sunday morning, before going 
| to church! j 


A jury at Perrysburg, Ohio, in a recent case o! 
| slander, agreed, eleven to one, “ to disagree,” ani 
sent in a verdict to that effect, for which the judg 
| ordered each into confinement for contempt of court. 


In a recent criminal trial in New York city, thy 
counsel commenced at 4 o’clock, P. M., and continued 
speaking during the entire night, until 2 o’clock tly 
next morning, when the case was given to the jury 
| under a charge from the court. 


The late application of Dr Dyott, in Philadelphia 
to be discharged from the penitentiary on account o! 
some informality in the proceedings against him, has 
been refused. 


Colonel Byrne, the sheriff of Lowndes county, 
Miss., was found dead a few miles from Columbus, 
on the 20th of October. He had been shot with» 
| pistol. 


| Robert M. Charlton has been appointed Attorney 
| of the United States forthe district of Georgia, in the 
| place of John E. Ward, resigned. 


can sailors went on shore at Havana, having about | 
them the ordinary jack-knives worn by seamen, and | 


were immediately arrested and sentenced to impri- 
soment and hard labor for six years. They are said 
to be still in confinement. 


There are at this moment one hundred and sixty- 
one convicts confined in the New Jersey State Prison, 
being two less than at the same period last year. 
The prisoners during the year produced articles tothe 
average value of $9,961 95. Expenses in the same 


time, $8,901 74. 


In the Sing Sing State Prison, on the 20th of No- 
vember, there were 845 prisoners, of whom 58 were 
females, including ten females transferred from Au- 
burn—one of whom had an infant born in the Auburn 
prison where her hustand is also imprisoned. 


The warden of the penitentiary, at Alton, Illinois, 
was lately knoeked down by a convict who refused to 
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